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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17,975 


GEORGE E. BROWN, et al., 


Appellants, 


Vv. 


JOSEPHINE F. HARRINGTON, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal by the defendants-appellants, George E. Brown 
and Dorothy A. Brown, from a final order of the United States District 
Court for the District of Columbia entered on April 29, 1963, denying 
their motion for a judgment notwithstanding the verdict of the jury, or 
in the alternative to grant a new trial. Jurisdiction of this case was 
acquired in that Court by virtue of a negligence action maintained 


under Title 11, Section 306, District of Columbia Code (1961 Edition). 
I 
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Jurisdiction of this Court is based on Title 28, United States Code, 
Section 1291. 


STATEMENT OF THE CASE 


On October 31, 1960, at about 4:10 p.m. the appellee, Josephine F. 
Harrington, was a passenger in a motor vehicle operated by the defend- 
ant Sara Tennis (not a party to this appeal), which was traveling west 
on Butternut Street, N.W., in the District of Columbia. At the same 
time an automobile owned by the appellant, Dorothy A. Brown, was being 
operated in a northerly direction on Piney Branch Road, N.W., by the 
appellant George E. Brown. The two vehicles collided at the intersection 
of Butternut Street and Piney Branch Road, N.W. The intersection was 
controlled by stop signs on Butternut Street. The speed limit on both 
streets was 25 mph (JA 9). 


The appellee testified that the defendant Sara Tennis approached 
the intersection at approximately 25 mph and proceeded through without 


stopping at the stop sign at approximately the same speed (JA 17-23). 


Mrs. Tennis’ car hit the appellant's car (JA 38), When she first saw 
the appellant's car it was about in front of them. At that time the car 
of the defendant Tennis was about entering the intersection (JA 30). 


The defendant, Sara Tennis, testified that she stopped at the stop 
sign (JA 38). She looked to the left and to the right on Piney Branch 
Road, saw nothing coming in either direction, and proceeded to go on 
through (JA 45). She could not estimate the speed of Brown since she 
did not see it until a split second of the impact or just at the time of the 
accident (JA 42), 


The appellant, George E. Brown, testified that he had been travel- 
ing at approximately 25 mph proceeding in a northerly direction on 
Piney Branch Road. As he reached the curb line of Butternut Street, he 
had slowed to possibly 20 mph (JA 52), or between 20 and 25 mph (JA 53). 
At that time he looked to his right and saw the Tennis car just barely 
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moving (JA 51), approximately even with the curb line of Piney Branch 
Road (JA 49). Since she had the stop sign he assumed that she would 
stop (JA 77). He then looked to his left and saw a car stopped for the 
stop sign on the west side of Piney Branch Road (JA 51). | He again 
looked to his right and observed the Tennis car had not stopped. At that 
time he was well into the middle of the intersection (JA 51, 77). Her 
car was entering the intersection about 15 feet away (JA 56). He imme- 
diately applied the brakes, veered to the left (JA 56), sounded his horn 
(JA 77), Then Mrs. Tennis' car collided with his car (JA 52). The 
Brown vehicle traveled 5 feet after the impact (JA 49). 


Officer Donald A. Stone, assigned to the Accident Investigation 
Unit, who investigated the accident was called to testify (Tr. 80). The 
officer stated that Butternut Street was 45 feet wide and Piney Branch 
Road 55 feet wide (JA 65). He placed the point of impact as 14 feet west 
of the east curb of Piney Branch Road (JA 67) and 18 feet north of the 
south curb of Butternut Street, the vest he could remember (JA 67). 
Mrs. Tennis stated that she was going approximately 5 mph when she 
first observed the Brown vehicle about 15 feet away (JA 64). The appel- 
lant, Brown, allegedly told him that he was traveling at approximately 
25 to 30 mph when he observed the Tennis vehicle 40 to 50 feet away 
(JA 64). Mrs. Tennis did not know how fast the Brown car was going 
(JA 64). | 


At the conclusion of the testimony, counsel for appellee offered 


certain D.C. traffic regulations into evidence, including No. 22c, to 
which counsel for the appellants objected. The regulation as offered 
stated, "the driver of every vehicle, consistent with the requirements 
of (a) drive at an appropriate reduced speed when approaching and 
crossing an intersection or railway grade crossing" (JA 69). Counsel 
for appellants objected on the ground that this regulation applied to an 
uncontrolled intersection. The Court overruled the objection (JA 69). 


At this point counsel for appellants moved for a directed verdict on 
| 
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behalf of the defendants Brown on the basis that no negligence had been 


proved against Mr. Brown. The Court denied the motion. (JA 70). 


There was no Significant new testimony developed when the de- 
fendants' counsel concluded with some further testimony from their 


respective clients. 


At the conclusion of the testimony of the defendants, counsel for 
the appellants renewed the motion for a directed verdict, which motion 
was also denied (JA 80). 


The Court and counsel then discussed the proposed instructions. 


Counsel for the appellants proffered instruction No. 4 (JA 98 and 
104). The requested instruction was, ''When a motorist on a favored 
street sees another vehicle approaching an intersection from a street 
which has a stop sign, he the favored driver, may assume that the other 
driver will stop and he need not apply his brakes or reduce his speed." 
The Court denied this requested instruction (JA 98). 


The Court then instructed the jury. The exceptions to the instruc- 
tions have been stated previously. 


The jury returned a verdict against the defendant Tennis and the 


defendants Brown. 


The defendants Brown, appellants, filed a motion for a judgment 
notwithstanding the verdict of the jury, or in the alternative to grant a 
new trial, or in the alternative to grant a remittitur (JA 119). The 
appellee filed an opposition to the motion (JA 123). The defendant, 
Tennis, filed no opposition. 


The Court denied appellants’ motion (JA 125). 


Appellants thereafter filed an appeal in this Court on May 28, 
1963. 


In this appeal, appellants have abandoned that part of the motion 


following the verdict for a remittitur. 
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STATEMENT OF POINTS | 


1. There was not sufficient evidence of negligence on the part of 
the appellant operator, Brown, to submit the case to the jury; therefore, 
the Court should have directed a verdict for the appellants. 


2. The Court improperly instructed the jury by including Section 
22-C of the traffic and motor vehicle regulations of the District of 
Columbia (Tr. 144); also in refusing appellants’ requested instruction 
No. 4 (Tr. 137-144). | 


3. The Court should have granted appellants’ motion for a judg- 
ment notwithstanding the verdict or, in the alternative, ordered a new 
trial. | 


SUMMARY OF ARGUMENT 


1. There was insufficient evidence of negligence on the part of 
the defendant-operator, George E. Brown, to submit the case to the jury 
as to the appellants. | 

| 

2. The Court improperly instructed the jury by including Section 

22-C of the traffic and motor vehicle regulations for the District of 


Columbia. 


3. The Court erred in refusing to grant the appellants’ instruction 
No. 4. ! 


4. Even though the Court permitted the case to go to the jury, the 
motion for a judgment notwithstanding the verdict, or fora new trial, 


should have been granted. 


6 
ARGUMENT 


The evidence introduced by the interested parties was conflicting 
as to whether defendant Tennis stopped for the stop sign. However, the 
evidence was not in conflict as to the manner in which appellant Brown 
operated his automobile. The only substantial evidence in this regard 
was his own testimony. The plaintiff who was a passenger in the 
vehicle operated by the co-defendant Tennis, stated that Tennis ap- 


proached the stop sign at approximately 25 miles per hour (JA 17); she 


did not stop (JA 17); and proceeded into the intersection at approximately 
the same speed (JA 23), 


The defendant Tennis testified that she stopped at the stop sign 
(JA 38). She looked to the left, the direction from which the appellant, 
Brown, was approaching and saw nothing (JA 45). She proceeded into 
the intersection and the collision occurred. She did not see the Brown 
vehicle until, "I didn't see it, until we — a split second, the impact.” 
(JA 42) 


The appellant, Brown, testified that he was traveling north on 
Piney Branch Road, N.W., at about 25 miles per hour. As he approached 
Butternut Street he slowed to 20 to 25 miles per hour (JA 53). He saw 
the Tennis‘ vehicle proceeding west on Butternut Street. It was travel- 
ing about 5 miles per hour (JA 59). Knowing that Butternut Street was 
controlled by a stop sign he assumed that she would stop (JA 77). He 
then looked to the left to observe traffic which might be approaching 
east on Butternut Street. He saw a car stopped at the stop sign (JA 51). 
He again looked to the right and saw the Tennis’ vehicle entering the 
intersection (JA 52). He immediately applied the brakes, veered to the 
left (JA 56), but could not avoid being struck. 


The testimony of the appellee clearly showed negligence on the 
part of the co-defendant, Tennis, but none on the appellant, operator, 
Brown. She testified that the Brown vehicle was approaching the center 
of the Butternut Street intersection, when she first saw it as the Tennis’ 
vehicle (which was the striking vehicle) was entering the intersection. 
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Based on the testimony as to the liability aspect of the case, the 
Court should have directed a verdict. 


In Baltimore & Ohio Railroad Company v. Postom, BS U.S. App. 
D.C. 207, 177 F.2d 53 (1949), this Court said, 


"To justify the submission of a case to the jury and 
permit its verdict to stand, it is necessary that 
there be substantial evidence to support either con- 
clusion that may be reached. A mere scintilla; of 
evidence is not sufficient." 


In Brown v. Capital Transit Co., 75 U.S. App. D. Cc. 331, 127 F.2d 
399, certiorari denied 63 S.Ct. 61, 317 U.S. 632, 87 L. Ed 510, the 
Court said, 


"The rule is that the trial court should direct a ver- 
dict for the defendant when the evidence and all of 
the inferences that can be reasonably drawn there- 
from do not constitute a sufficient basis for a | 
verdict for the plaintiff." 


Over objection by counsel for the appellants, the Court included 
in the instructions to the jury Sec. 22-C of the traffic and motor vehicle 


regulations for the District of Columbia, the pertinent part of which 


reads as follows: 


"The driver of every vehicle shall, consistent with 
the requirements of (a) drive at an appropriate 
reduced speed when approaching and SrOseing | an 
intersection..." (JA 109). 

It is appellants’ contention that this regulation was intended to 
apply to uncontrolled intersections. As far as counsel can determine, 
the question has not been resolved by this Court. It is conceded that 
one approaching a controlled intersection cannot utterly disregard known. 
or suspected hazards. However, in the instant case, appellant had every 
reason to believe that the other operator would obey the stop sign, and 
there was no duty on his part to reduce his speed. 
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If the operator of a motor vehicle is proceeding on a thoroughfare 
where the intersecting streets are controlled by stop signs, it certainly 
is not reasonable to expect him to slow down at each intersection 
anticipating that another operator will disregard the stop sign facing 
him. This should not be expected of a reasonable prudent man. 


The District of Columbia Court of Appeals has ruled as follows: 


Call Carl, Inc. a corporation and Henry Nelson Yenney, Appel- 


lants v. Hollis S. Deadwyler and D. C, Transit System, Inc. a corpora- 
tion, Appellees (187 A 2d 701). The evidence showed that the operator 
on the through street failed to reduce his speed before entering the 

intersection. Under the circumstances, similar to the case at bar, the 


Court said, 


"For example a driver having the right of way can 
assume’ that another driver will comply with the 
law and stop before entering an intersection and 
yield the right of way to a car on a favored highway 
or so close thereto as to constitute an immediate 
hazard.” (citing Herndon v. Higdon, D.C. Municipal 
Court App., 31 A.2d 854. McDaniel v. Cusimano, 
D.C. Mun. Ct. of App., 148 A.2d 303 and Bankard v. 
Levinson, D.C. Mun. Ct. of App., 134 A.2d 101) 


"He has no duty to anticipate disobedience of the 
law or negligence by either driver; nor is it his 
obligation to exercise more than ordinary care 
under the circumstances.” 


In Bankard v. Levinson, D.C. Mun. Ct. of App., 134 A.2d 101, the 
Court stated, 


|. , the favored driver, had the right, when 
approaching the intersection to assume that the 
defendant would comply with the law and yield the 
right of way." [The defendant had the stop sign. ] 


However, the Court denied appellant's Instruction No. 4, 


"When a motorist on a favored street sees another 
vehicle approaching the intersection from a street 
which has a stop sign, he, the favored driver, may 
assume that the other driver will stop and he need 
not apply his brakes or reduce his speed." 
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CONCLUSION 


The trial judge should have directed a verdict for the appellants 
Brown, | 


He improperly instructed the jury and further erred in refusing 
to grant appellants’ motion for judgment notwithstanding the verdict or 
in lieu thereof to grant a new trial. 


Respectfully submitted, 


CHARLES C. COLLINS 
ROBERT E. ANDERSON 
KERMIT L. SHARFF | 


518 Mills Building | 
Washington, D.C. | 


Attorneys for A ppellan ts 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPHINE F. HARRINGTON ) 
) 
Plaintiff ) 
) 
v. ) Civil Action No. 4186-60 
) 
SARA TENNIS and ) 
) 
) 
) 
) 


GEORGE E. BROWN, and his wife 
DOROTHY A. BROWN 


Defendants 


' RELEVANT DOCKET ENTRIES 


Proceedings 


Complaint, appearance. Jury Demand 
Summons and Complaint issued to Defendant #1 
Summons and Complaint issued to Defendant #2 


Summons and Complaint issued to Defendant #3 


ay 


Traffic Act Bond of plaintiff 
All served by Director of Traffic 
Summons, copies (3) 


Certificate of mailing as to Defendant #1 
and exhibit 


Certificate of mailing as to Defendant #2 
and exhibit 


Certificate of mailing as to Defendant #3 
and exhibit 


Date 


1961 
Mar. 10 


Mar. 16 
April 6 


April 8 
April 12 
April 12 
May 10 

June 14 


July 13 


Dec. 21 


1963 
Jan. 7 


Answer of Defendants #2 and #3 and Cross-Claim 
against Defendant #1 


Answer of Defendant #1 


Answer of Defendant #1 to Cross-Claim and 
Cros$-Claim against Defendants #2 and #3 


Interrogatories by Defendant #1 to Plaintiff 
Answer of Defendants #2 and #3 to Cross-Claim 
Case calendared. 

Answers of Plaintiff to Interrogatories 


Motion of Plaintiff to place cause on ready 
calendar 


Order granting plaintiff's motion to place cause 
on ready calendar entered 


Pretrial proceedings. J. Youngdahl, Asst. 
Pretrial Examiner 


Notice of Defendants #2 and #3 of taking 
Plaintiff's deposition 


Deposition of plaintiff Jan. 28, 1963 


List of witnesses to be called by defendants 
#2 and #3 


Jury and two alternate jurors sworn, trial begun 
Mar. 13, 1963 and respited to Mar. 14, 1963 
Keech, J. 


Trial resumed March 14, 1963 Keech, J. 
and respited to Mar. 18, 1963 Keech, J. 
Trial resumed; alternate jurors discharged 
Verdict and judgment for plaintiff versus all 


defendants for $15,000.00 and costs. 
Keech, J. 


Motion of Defendants #2 and #3 for judgment 
N.O.V. or in the alternative to grant a new trial 
or a remittitur, Memo and exhibits No. 1 - 5. 


filed 


Date 
1963 


Apr. 3 
April 29 


May 28 
May 28 


June 25 


July 2 


July 2 


July 3 


July 8 


July 8 
July 12 


July 12 


Opposition of Plaintiff for a new trial 
Order denying of Defendants #2 and #3 for a | 
new trial, judgment N.O.V. and remittitur 
entered Keech, J. | 


Notice of appeal by Defendants #2 and #3 
from order of April 29, 1963 


Cost bond on appeal in amt. of $250.00 with 
Travelers Indemnity Co. approved 


Transcript of proceedings, Vol. 2, pp. 201- 292, 
Mar. 18, 1963. (Rep: Dawn Copeland) Court's: 
copy 
Official transcript of testimony, Mar. 13-14, | 
1963, pp. 1-194-20 (Rep: E. Romig) Atty's 
copy 
Official transcript of testimony, Mar. 13-14, 
1963, pp. 1-194-20 (Rep: E. Romig (Clerk's 
copy | 
| 
Transcript of proceedings, Vol. 2, March 18,' 
1963 pp. 201-292 (Rep: Dawn Copeland) niys $ 
copy 
Record on Appeal delivered.to U.S.C.A. 
deposit by Kermit L. Sharff $1.25 


Receipt from U.S.C.A. for original papers 


Bill of costs as verified by Martin E. Gerel | 
Attorney for Plaintiff 


Costs taxed for Plaintiff in amount of 
$38.50. (N) 


[Filed Dec. 29, 1960] 
COMPLAINT FOR NEGLIGENCE 


1. The matter in controversy exceeds, exclusive of interest and 
costs, the sum of Three Thousand Dollars. 

2. On October 31, 1960, at approximately 4:05 p.m., in the vicin- 
ity of the intersection of Piney Branch Road and Butternut Streets, N.W., 
Washington, D. C., the plaintiff was a passenger in a vehicle, owned 
and operated by defendant Sara Tennis, and traveling west on Butternut 
Street, N. W. At the same time and place, a vehicle, owned by defendant 
Dorothy A. Brown and driven by defendant George E. Brown with the 
consent of the owner, was traveling north on Piney Branch Road, N. W. 


3. At the aforedescribed time and place, it was the duty of the 


defendants to pay full time and attention to the operation of their motor 


vehicles, to keep their vehicles under proper control, to obey the traffic 
regulations then and there in effect and to avoid colliding with another 
vehicle. Notwithstanding this duty, the defendants operated their vehicles 
in a negligent manner causing a collision. 

4. As a result of the collision of the aforesaid vehicles, the plain- 
tiff was thrown violently about the inside of the Tennis vehicle, sustain- 
ing numerous bruises and contusions about the body, fracture of ribs, 
multiple and compound fractures of both sides of her jaw requiring 
open-reduction surgery for the repair thereof, permanent disfigurement 
of her face, injury to her head, shock to her nervous system and other 
injuries. Plaintiff was removed by ambulance from the scene of the 
accident and taken to Providence Hospital where she received emergency 
treatment and other medical care for a period of approximately three 
weeks. 

5. Asa further result of the joint and concurrent negligence of 
the defendants aforedescribed, the plaintiff has suffered and will continue 
to suffer, much physical pain and mental anguish, has incurred and will 


continue to incur substantial expenses for medical care and attention, 
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and has experienced a loss of earnings and earning capacity. 
WHEREFORE, the plaintiff demands judgment against the defend- 
ants, jointly and severally, in the amount of Seventy-Five Thousand 
Dollars ($75,000.00), plus costs. 
ASHCRAFT AND GEREL 
By /s/ Martin E. Gerel 
/s/ Lee C. Ashcraft 
/s/ Joseph H. Koonz, Jr. 
Attorneys for Plaintiff 
Jury Trial Requested 
/s/ Martin E. Gerel 


[Filed Mar. 10, 1961] 


ANSWER AND CROSS-CLAIM OF THE DEFENDANTS, GEORGE E. 


BROWN AND DOROTHY A. BROWN 
| 


FIRST DEFENSE 

The complaint fails to state a cause of action against the defendant, 
George E. Brown and Dorothy A. Brown, upon which relief may be 
granted. | 
SECOND DEFENSE 

These defendants admit paragraphs 1 and 2 of the complaint. 
They deny all allegations of negligence as to them contained in para- 
graph 3 and are without knowledge or information sufficient to form a 
belief as tothe allegations contained in paragraphs 4 and 5 and demand 
strict proof thereof. | 
THIRD DEFENSE 

Any injuries or damages suffered by the plaintiff were caused by 
the sole negligence or concurrent negligence of the defendant, Sara 
Tennis, in the operation of her automobile. 
CROSS-CLAIM | 

If the plaintiff has suffered any injuries or damages as a result of 
the collision they were caused by the sole or concurrent negligence of 


the defendant, Sara Tennis. 

WHEREFORE, the defendants, George E. Brown and Dorothy A. 
Brown, demand judgment against the defendant, Sara Tennis, for all or 
a contributable portion of any sums which may be awarded the plaintiff 
against these defendants. 

COLLINS AND ANDERSON 


By /s/ Kermit L. Sharff 


Attorneys for Defendant 
OK 


[Certificate of Service] 


SS 


[Filed Mar. 16, 1961] 
ANSWER OF DEFENDANT SARA TENNIS 
FIRST DEFENSE 

The complaint fails to state a claim against this defendant upon 
which relief can be granted. 
SECOND DEFENSE 

1&2. This defendant admits paragraphs 1 and 2 of the complaint. 

3. This defendant denies all allegations of negligence charged 
against her in paragraph 3 of the complaint. 

4&5. This defendant is without sufficient knowledge or informa- 
tion upon which to form a pelief concerning the injuries, losses and 
damages alleged in paragraphs 4 and 5 of the complaint and the remain- 
ing allegations contained therein are denied. . 

THIRD DEFENSE 

Such injuries, losses and damages as the plaintiff may have sus- 
tained were the result of her sole negligence or contributory negligence 
or that of the co-defendants. 

SWINGLE AND SWINGLE 


By /s/ Allen C. Swingle 
Attorneys for Defendant Tennis 


[Certificate of Service] 


—E 


[Filed Apr. 6, 1961] 
REPLY OF DEFENDANT TENNIS TO CROSS- CLAIM 

FIRST DEFENSE | 

The Cross-Claim fails to state a claim against this defendant 
upon which relief can be granted. | 
SECOND DEFENSE | 

The defendant Tennis denies all allegations of negligence charged 
against her and says further that such injuries, losses and damages as 
may have been sustained by the plaintiff were the result of the sole 


negligence or contributory negligence of the cross-claimants George 
E. Brown and Dorothy A. Brown. 
CROSS-CLAIM 

On or about October 31, 1960, at approximately 4: 05 p.m., in the 
vicinity of the intersection of Piney Branch Road and Butternut Streets, 
N. W., Washington, D. C., the plaintiff was a passenger in a vehicle, 
owned and operated by this defendant, Sara Tennis, and traveling west 
on Butternut Street, N. W. At the same time and place, a vehicle owned 
by defendant Dorothy A. Brown and driven by defendant George E. Brown 
with the consent of the owner, was traveling north on Piney Branch 
Road, N. W. | 

At the above intersection of Piney Branch Road, N. W. and 
Butternut Street, N. W., the defendant George E. Brown recklessly, 
carelessly and negligently conducted himself and his automobile so as 
to collide with the automobile of the defendant Sara Tennis. 

As a result of said collision the plaintiff herein has filed a com- 
plaint against the defendants alleging certain injuries, losses and dam- 
ages, which injuries, losses and damages were caused as result of the 
negligence of the defendants George E. Brown and Dorothy A. Brown. 

The said George E. Brown and Dorothy A. Brown is or may be 
liable to this defendant for all or a proper contributable portion of all 


sums that may be adjudged against this defendant in favor of the plain- 


tiff Josephine F. Harrington. 
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WHEREFORE, the defendant Sara Tennis demands judgment 
against the defendants George E. Brown and Dorothy A. Brown for all 
or a proper contributable portion of all sums which may be adjudged 
against the defendant Sara Tennis in favor of the plaintiff Josephine F. 
Harrington. 

SWINGLE AND SWINGLE 


By /s/ Allan C. Swingle 
Attorneys for Defendant Tennis 


[Certificate of Service] 
—————— 


[Filed Apr. 12, 1961] 


ANSWER OF DEFENDANTS, GEORGE E. BROWN AND 
DOROTHY A. BROWN TO CROSS-C LAIM 


__ DOROTHY 4. BRU eee 
FIRST DEFENSE 

The cross-claim fails to state a cause of action against these 
defendants upon which relief may be granted. 
SECOND DEFENSE 

They deny all allegations of negligence contained therein and 
allege that any injuries or damages suffered by the plaintiff were 
caused by the sole or contributory negligence of the cross-claimant 


and have filed a cross-claim against her. 


COLLINS AND ANDERSON 


By /s/ Kermit L. Sharff 
Attorneys for Defendants 


[Certificate of Service] 


me 


[Filed Dec. 21, 1961] 


PRETRIAL PROCEEDINGS 
Negligence action for personal injuries and property damage. 


UNDISPUTED FACTS 

On October 31, 1960, at about 4:10 P.M., P Harrington was a 
passenger in a motor vehicle operated by D Sara Tennis west on 
Butternut Street, N. W., in the District of Columbia. At the same 
time an automobile owned by D Dorothy A. Brown was being operated 
in a northerly direction on Piney Branch Road, N. W., by D George 
E. Brown, with the consent of D Dorothy A. Brown. The two vehicles 
collided at the intersection of Butternut Street and Piney Branch Road, 

The intersection was controlled by stop signs for traffic on 
Butternut Street. The speed limit on both streets was 25 m.p.h. At 
the time of the collision it was daylight, the weather was cloudy and 


foggy, and it was or had been raining. 


PLAINTIFF contends that the collision and her resulting injur- 
ies and damages were caused by the negligence of Ds, as follows: 
As to all Ds: 
Failure to give full time and attention to driving (See 99c). 
Failure to control vehicle so as to avoid colliding (Sec 22a). 
Driving at excessive speed: | 
Under the circumstances (Sec. 22a) 


In excess of speed limit (Sec. 22b) 


Failure to slow down for intersection or special 
hazard, namely rain (Sec. 22c) 


Failure to keep a proper lookout 
As to D Tennis only: | 
Failure to yield right of way at "Stop" sign (Sec. 48) 
Personal Injuries: | 


Bilateral compound comminuted fracture of the body of the 
mandible, left ramus of the mandible; | 
Fracture of the right neck of the condyle; | 
Edentulous mandible marked inferior Gisplace nen: of the 


anterior fragment of the mandible; 
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Fracture of the left ninth and tenth ribs; 


Pain, suffering, mental anguish and nervousness 


Permanent: (P 54 years old at time of accident) 


Pain in area of injured ribs 

Pain on both sides of lower jaw 

Scarring of both sides of lower jaw and face 

Numbness of chin 

Change of appearance of face around jaw area 

Total Disability - October 31, 1960 through January 21, 1961 

Partial Disability - As stated under permanent injury above. 

SPECIAL DAMAGES: 

Providence Hospital (10/30/60 to 11/18/60) $ 575.35 

Dr. Alfred Suraci 700.00 

Dr. Vincent Biasi (anesthesiology) 50.00 

Transportation (estimate 50.00 

Medicines (estimate 10.00 

Eyeglasses 23.00 

Coat torn (estimate) 25.00 

Room and board at home of niece (estimate) 100.00 
Total $1533.35 


Loss of Earnings: 
High's Dairy Products Corp. - Pay period 
ending 11/6/60 - 4/2/60 
40 hour week at $1.20 per hour . 627.60 
Total to date $2160.95 


Also future medical expenses. 

DEFENDANT Tennis denies all allegations of negligence on her 
part and asserts that the collission and any injuries and damages 
which may have resulted to P were caused by the sole or contributory 
negligence of P, in that she failed to warn this D of the approach of 


the co-D's vehicle and in that P was, at the time of said occurrence, 
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exercising the right of control and direction of the operation of D 
Tennis’ vehicle; and/or was caused by the sole or concurring negli- 
gence of Ds Brown, as specified hereafter with respect to the cross- 
claim of D Tennis. | 
DEFENDANTS Brown deny all allegations of negligence on 
their part. These Ds assert that the automobile operated by D George 
E. Brown was struck by the automobile operated by Sara Tennis, 
which was proceeding west on Butternut Street, which was controlled 
by a stop sign. ! 
These defendants contend that the collision was caused by the 
sole or concurring negligence of co-D Tennis in: 
Failure to stop at stop sign (Sec. 48) | 
Failure to give full time and attention to driving (See. 99c) 


Failure to drive at a reasonable speed under existing 
traffic and weather conditions (Sec. 22a) (Sec. 22c) 


Failure to control vehicle so as to avoid colliding (Sec. 22a) 

Ds Brown further allege that P was contributory negligent in 
that she was directing D Tennis and advised her to proceed through 
the intersection. | 
(CROSS-CLAIM: (Brown v. Tennis) 

Defendants Brown cross-claim against D Tennis for contribu- 
tion as to any amount which may be recovered by P against Ds Brown 
in the principal action, cross-claimants Brown contending that, if 
they be found negligent, the accident was caused in part by the follow- 
ing negligence of D Tennis as specified above. | 
ANSWER AND CROSS-CLAIM OF D TENNIS v. DS BROWN: 

Defendant Tennis denies all allegations of negligence by cross- 
claimant. D Tennis asserts, if she be found negligent, the colliss on 
and any injuries and damages resulting to P were caused by the con- 
curring negligence of Ds Brown as follows: 


Driving carelessly and heedlessly in wanton disregard to 
the safety of others (Sec. 21a) 
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Driving a vehicle at a speed greater than reasonable and 
prudent under the conditions existing (Sec. 22a) 
Operating a vehicle at a speed in excess of 25 m.p.h. (Sec. 22b) 


Failing to reduce speed when approaching an intersection 
(Sec. 22c) 


Failing to give full time and attention (Sec. 99c) 


D Tennis cross-claims against Ds Brown for contribution as to any 
amounts which may be recovered by P against D Tennis in the prin- 
cipal action. 

STIPULATIONS: 


Facts under "UNDISPUTED FACTS". 

It is stipulated that the following may be admitted without for- 
mal proof of authenticity, subject to all other objections: 

D. C. Traffic Regulations 

H. E. W. Mortality Tables 

Hospital records 

X-ray plates 

P's PT Exhibits: 

No. 1 - Bill of Providence Hospital 

No. 2 - Bill of Dr. Biasi 

No stipulation is made with reference to photographs identified 
as P's PT Exhibits Nos. 3 to 7, inclusive and letter of High's Dairy 
Products Corp., identified as P's No. 8. 

It is stipulated that the transcripts identified as Ds' PT 
Exhibits No. 1 and 2 are transcripts of the depositions of George A. 
Brown and Sara Tennis, taken in Civil Action No. M29514-61, 


Municipal Court, D. C., without any stipulation as to their relevancy, 


materiality or admissibility. 

Counsel state that all medical reports to date have been ex- 
changed and agree to exchange promptly any future medical reports 
which may be obtained. 
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Counsel for P agrees to furnish counsel for Ds within 45 days 
a statement from Dr. Suraci with reference to the need for further 


checkups or treatment of P's injuries sustained in this accident, 
with up-to-date information as to the questions raised in his report 
of October 3, 1961. | 

Counsel for P agrees to furnish Counsel for Ds on or before 
January 15, 1963 the necessary written authorization to inspect 
and/or copy P's hospital records, counsel for Ds to submit such 
form as they wish to have signed. | 

Counsel for P agrees that Ds may have a medical examination 
of P by a physician of D's choice, provided it shall not interfere with 
trial date, and agree that Ds may take the deposition of P on or be- 
fore March 1, 1963. 


Counsel for P states that the following witnesses. are those 


known to him at this time: | 
Josephine F. Harrington - occurrence, damages & injuries 
Dr. Alfred Suraci - personal injuries 
Mrs. Loretta Walker - damages, personal injuries 
Counsel for Ds agree to exchange with counsel for P within 


sixty days and with each other the names and addresses of all wit- 


nesses known to them, including expert witnesses but exclusive of 
impeachment witnesses (filing a copy of said list with the Clerk of 
the Court), and if counsel for any of the parties learn of additional 


witnesses prior to trial, they will exchange the names and addresses 


promptly. 
Counsel for P agrees to furnish counsel for Ds, 7 soon as 
practicable, the address of Loretta Walker. 
The Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case which will be allowed them 


by their principals. 
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Trial Attorneys: For P - Joseph H. Koonz 
For D Tennis - Allan C. Swingle 
For Ds Brown - Kermit L. Sharff 


ASSISTANT PRETRIAL EXAMINER 


/s/ Joseph H. Koonz For P 
/s/ Allan C. Swingle For D Tennis 
/s/ Kermit L. Sharff For Ds Brown 


EXCERPTS FROM 
TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Wednesday 
March 13, 1963 


The above-entitled cause came on for trial before THE 
HONORABLE RICHARD B. KEECH, United States District Judge, 
and a jury, at 2:00 p.m. 


* * 


PROCEEDINGS 


JOSEPHINE F. HARRINGTON 
the plaintiff called as a witness in her own behalf, after being first 


duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. GEREL: 
Q. Will you state your full name and address. 
THE COURT: Mr. Gerel, I am going to ask you to set the 
pattern. You speak louder, too. 
You follow, Madam, so everybody can hear you. 
MR. GEREL: Thank you, Your Honor. 


BY MR. GEREL: | 
Q. Your full name and address? A. Josephine F. Harrington, 
9511 Second Street, Northwest. | 
Q. Mrs. Harrington, I would like to get my bad questions over 
quickly. How old are you? A. Sixty. 


Q. Mrs. Harrington, do you recall the incident giving rise to this 


lawsuit? A. I don't understand. 

Q. Do you recall an accident occurring sometime ago? A. Yes. 

Q. Can you tell us when this was? A. October 31st, 1960, at 
4:15. | 

MR. SWINGLE: I am sorry. I can't quite hear. 

THE COURT: October 31st at 4:15. 

Keep your voice up, please. 

If you gentlemen would be more comfortable, you may come across 
to this other table. You, too, Mr. Sharff, if you care to. | 

BY MR. GEREL: | 

Q. Mrs. Harrington, on that day, had you been at work? A. Went 
to work at three o'clock and left at four. Supposed to have left at four but 
we left the store at four-fifteen, to go to lunch, and to ee an errand. 

MR. SWINGLE: I am going to object, if Your Honor. : | She has ans- 
wered the question that was asked. | 

THE COURT: Let me suggest to you, you just try to answer what 
Mr. Gerel asks and stop. If he has any further questions, he will put 
them to you. | 

BY MR. GEREL: 

Q. Where were you working, Mrs. Harrington? A. 6905 Fourth 
Street, Northwest. 

Q. For whom? A. High's Dairy Products. 

Q. How long had you worked there? A. I had worked there -- the 
25th, I think, of October. I hadn't been there too long. They opened the 
store up that date. | 

Q. Are you still working for High's Dairy? A. I am. 
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Q. Onthat day, Mrs. Harrington, you indicate you were going to 
lunch and to the Post Office? A. That is right. 

Q. With whom? A. Mrs. Sara Tennis. 

Q. And in whose vehicle were you traveling? A. Miss Tennis’ 
vehicle. 

Q. Who was driving? A. Miss Tennis. 

Q. What kind of car was this? A. I don't know the make of it. 

It was a small car. 

Q. Acompact car? A. Small one. 

Q. Where were you seated? A. In the front, beside her, on the 
right-hand side. 

Q. Can you tell us the circumstances of your going to lunch and 
to the Post Office with Mrs. Tennis? A. Well, I came out the store, 
got in the car. We was going to lunch, and we was going to the Post Off- 
ice to pick up a letter for her. e 

Q. Aletter for whom? A. Miss Tennis. 

Q. Mrs. Harrington, how long have you known Mrs. Tennis, as of 
that time? A. About, I will say approximately two and a half weeks, or 
maybe three. 

Q. Do you have. any knowledge of why Mrs. Tennis had you go with 
her in the automobile? A. She didn't know the way. She didn't know 
' where it was -- the Post Office. 

Q. You were to show her where the Post Office was? A. That is 
right. 

Q. Mrs. Harrington, how did you proceed? Were you parked in 
front of the store? A. In front of the store. 


Q. Then you went down Butternut Street? A. Butternut Street to 


Piney Branch Road. Were supposed to cross Piney Branch Road to 
Georgia Avenue, turn left at Georgia Avenue. 

Q. Mrs. Harrington, do you recall the intersection of Butternut and 
Piney Branch Road? A. Yes. 
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Q. Had you been at that intersection at any time before this par- 
ticular day with Mrs. Tennis? A. We rode there on Butternut Street 
across to look for apartments. 

Q. Apartment for whom? A. For Mrs. Tennis. | 

Q. Do you recall the particular day in question? A, No, I don't. 
I really don't. 

Q. Now on this day of the accident, tell us in your own words 


what you recall. A. You mean after we leftthe store? | 

Q. As you approached the intersection. A. Well, we were riding 
down. I told her to go -- We had to go to Georgia Avenue and then turn 
left. And we passed Fifth Street and approaching Piney Branch Road, 
when I said to her -- when she came to the corner, she didn't stop, and 
I said watch out for that car. And she said, "Oh, my God." And that is 
all I remember. | 

Q. Mrs. Harrington, were you telling Mrs. Tennis how to drive 
her automobile? A. No. Just giving her directions where to go, not 
how to drive her car. | 
Q. Did she stop at the stop sign? A. No, she did not stop at the 
stop sign. 

Q. Do you have any recollection of the approximate speed of her 
vehicle? A. I would say the normal speed of about 25 miles an hour. 

Q. Do you recall the vehicle of Mr. Brown? A. I saw his car. 

Q. And where was his car? A. His car was coming this way. 

Q. And can you tell us, if you recall, which of the two vehicles 
struck the other? A. She come this way. He was coming this way 
and she just hit that way. | 

THE COURT: I didn't understand tat. 

MR. GEREL: I will rephrase the question. 

BY MR. GEREL: 


Q. Mrs. Harrington, did Mrs. Tennis’ car hit Mr. Brown's car? 
A. Yes. 


Q. Or did Mr. Brown's car hit -- A. No. Mrs. Tennis’ car hit 
| 


his car. 


18 


Q. Do you recall, Mrs. Harrington, whether you were conscious 
for this entire period after the accident? A. I was just for a short 
while. A little I knew, but I didn't see nobody. I heard voices. Ithink thatI 
was dazed mostly. When I come out of the accident, when she hit, I 
don't remember. 'I know she hit. But I come -- I couldn't breathe. 

Q. Why couldn't you breathe? A. This was up -- up like this. I 
couldn't move this at all. And I was in shock. I couldn't breathe. I 
just kept trying to breathe. 

MR. GEREL: Your Honor, may we approach the bench for a mom- 
ent ? 

THE COURT: Yes. 

(At the bench:) 

MR. GEREL: Your Honor, would I have the Court's permission to 
excuse Mrs. Harrington at this time rather than go into the element of 
injury and damages, in order to further develop the question of liability 
through the witness whom I intended to previously call? 

THE COURT: You have any objection? 


This completes your liability so far as she is concerned subject 


to cross-examination ? 
CROSS-EXAMINATION 
BY MR. SWINGLE: 

Q. I believe you said you had known Mrs. Tennis about two anda 
half weeks? A. Approximately. , 

Q. During that period of time you had gone with her once before 
to lunch, is that right? A. Look for apartments. 

Q. To look for apartments. And you say she was looking and you 
were going with her? A. That is right. 

Q. It wasn't the reverse of that -- you were looking for an apart- 
ment and she was taking you? <A. No. She was looking for apartments. 

Q. And isn't it a fact that where you looked was on Blair Road? 
A. I -- I beg your pardon? 
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Q. When you went looking for an apartment, was it not on Blair 
Road? A. Onetime it was. We were going up Blair Road. And another 


time we went on Butternut Street. | 


Q. Where did you go on Butternut Street? A. We went across 
the street on Butternut Street. There is an apartment over there. 

Q. Across the street; you mean across from where High's is 
located? A. No. On Butternut Street. Not on Fourth Street. On 


| 
Butternut. 


Q. In other words, you went, did you not, toa Mr. Thornton's 2 


A. That is right. 
Q. Real estate office? A. That is right. 
Q. Andthat office is at 405 Butternut, is it not? A. Butternut. 
Q. You had gone on that occasion from the High's store which is 
on Fourth Street? A. That is right. 
Q. Upto Thornton's, is that correct? A. That is right. 
Q. That didn't require you to drive at all, did it? A. Not that 


day, no. 

Q. That is what I am talking about. So there was no occasion, then, 
before the date of this accident, that you had been in Mrs. | Tennis’ auto- 
mobile driving on Butternut Street at or near the ee of Butternut 
and Piney Branch Road? A. Not that time, no. 

Q. I am talking about any time; any time other than the day of this 
accident. Any time other than the day of the accident we was riding on 
Butternut but I think we turned down on either Fifth or up Fifth. 

Q. That is what Iam saying. At the place where this accident 
occurred, which was Butternut? A. Yes. | 

Q. You had never been in the automobile of Mrs. Tennis at that 
intersection? A. Not crossing Piney Branch Road. | 

Q. And you had never gone the other direction, on the other street, 
had you? A. Which street ? | 
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Q. You had never been on Piney Branch crossing Butternut, had 
you? A. When? 

Q. At any time on a day before that. A. Not at any time before 
that, no. 

Q. So the first time that you had been to Piney Branch and 
Butternut was the day of the accident of October 31st, 1960, is that 
right? A. That is right. 

MR. SWINGLE: Will you indulge me just a moment, Your Honor ? 

THE COURT: Yes. 

BY MR. SWINGLE: 
Q. You remember your deposition being taken, where you answered 


questions under oath, on January 28 of this year, in Mr. Gerel's office ? 
A. Yes. 
Q. Do you recall, referring now to page 36, about the middle of 


the page, this question was asked you: 
"And how many times did you go through that intersection 
before the day of this accident with Mrs. Tennis ?” 
And your answer was: 
"I think once we went past there. That was earlier in the 
day." 
Did you make that answer ? 
A. I might have. If I made it, I must have said it but I don't re- 
member it. 
Q. You were mistaken, then, when you made it on January 28? 
A. I know we went towards that section, but I don't think we crossed 
Piney Branch Road. 
Q. So you were mistaken, then, when you answered that question 
January 28? A. I don't remember it. 
Q. Now, as you left -- or let's go back a ways. When did you 
come to work the day of this accident? What hour of the day? A. 
Three o'clock. 
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Q. Three o'clock in the afternoon? A. Inthe afternoon. 

Q. And did Mrs. Tennis come to work at the same time? A. No. 
She came a little later. | 

Q. What do you mean by "A little later"? A. She didn’ t come 
at three. I don't remember what time she came. | 

Q. Beg pardon? A. I don't remember what time she came. 

Q. When was it that you first realized that she was there ? A. She 
was there at four o'clock. | 

Q. And did you have any conversation with her at that time ? 
A. Well, she said something that she was a little late; she was late, 
and that she had been somewhere. 


Q. And was there any conversation then about going to lunch 


together? A. Yes. I was telling her about this letter, and told her 
that -- I don't know whether she was going to work the next day or not. 
So I told her that she would have to go and get the letter if she wanted 
it because if she wasn't working there was no way she could get it. 

Q. And you offered to show her how to go to the Post Office, did 
you not? A. I didn’t feel like I wanted to go to lunch outside. I was 
going to stay in. But being she wanted this letter, I thought, well, it was 
my place to show her how to get there. 

Q. So you offered to show her, to go with her and show her ? 
A. She wanted the letter. She wanted it. 


Q. Just answer my question, will you please. A. Yes. I showed 


her. 
Q. You knew before you got in the car that day that she didn't 
know her way around the city, except in a very general sort of way, 
isn't that so? A. Well, I thought she knew it. 
Q. Well, you knew that she had just come to Washington about 
two weeks before this, did you not? A. I don't know exactly how long 
she had been here. | 
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Q. You mean she never told you how long she had been here? 

A. She wasn't working with us before I knew her. I mean I didn't know 
her before then. 

Q. You knew that she was not familiar with the location of the 
Post Office, is that right? A. That is the only place I knew she wasn't 
familiar with, was the Post Office. 

Q. The Post Office is located where? A. Georgia Avenue. 

Q. Georgia Avenue? Where on Georgia Avenue? A. I don't 
remember what hundred block but I know where it is. 

Q. Is it north or south of Butternut Street? A. South. 

Q. South. How far south of Butternut ? A. I couldn't tell you. 

I don't know. I know where the Post Office is but I couldn't tell you how 
far. 

Q. Now, you were familiar with that whole area and you were 
familiar with the intersection of Piney Branch and Butternut, were you 
not? A. I rode onthe bus, to work. 

Q. And you knew that that street was controlled by stop signs, 
did youna? That is, Butternut Street? A. I saw it when I was on 
the bus. 

Q. And you knew before this accident occurred that there was a 


stop sign located on each side of Piney Branch Road? A. Yes. 

Q. Controlling Butternut Street traffic, isn't that right ? 

Now, after you left the store you made a U-turn, I believe, did 
you not, on Fourth Street? A. I didn't. She did. 


Q. I mean the car you were in made a turn and you came up to 


Butternut and turned right to go west, is that correct? A. At Butter- 
nut Street. 

Q. And you traveled then west on Butternut, is that correct ? 
(The witness nodded in affirmative.) 

Q. Did you cross Fifth Street? A. Crossed Fifth. 

Q. Did you cross Sixth Street? A. Piney Branch Road. 
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Q. You came to Piney Branch? A. There is Fourth Street, 
Fifth Street, Piney Branch Road. 

Q. Were you on Fourth and you turned over? A. ‘Turned right 
to Butternut Street on Fourth. 

Q. Sothen you crossed Fifth Street? A. ae Fifth Street. 

Q. And the next intersection you say is Piney Branch Road? 
A. Piney Branch Road. | 

Q. As you traveled along Butternut Street, from Fourth down to 
the point of the accident, what was the speed of the automobile you were 
in? A. I will say approximately 25 miles an hour. | 

Q. And was there any change of that speed at any time from the 
time you started onto Butternut up until the time of the 5 gene A. No 
change. | 

Q. She didn't go any faster and she didn't go any slower; is that 
correct? A. That is correct, yes. 

Q. As you traveled in the block before reaching Piney Branch, 
were there any automobiles then parked on the north side of Butternut 


Street? <A. I don't remember. 


Q. How close was the car you were in traveling to the right-hand 


or north curb of Butternut as you traveled inthat same block? A. I 
don't quite understand your question. 

Q. As you traveled in the block between Fifth Street and Piney 
Branch Road, how close was the car that you were in to your right-hand 
curb, which was the north curb of Butternut? A. The street isn't very 
wide. Of course she was right in the area where she was omen to 
be driving. 

Q. Can you answer my question? Is all I want. A. I can't answer 
that question because I don't know exactly. | 

Q. Can you tell me approximately? Right in the aoe --I 
wouldn't say it was close to the curb. There are tracks | ‘in the middle 


of that street. 
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Q. There are tracks in the middle of that street? A. There 
used to be a Street car. 

Q. More than one set of tracks ? <A. Just tracks. I don't 
know how many it is. But I know it is tracks. 

Q. Was there a set of tracks for eastbound as well as set of 
tracks for westbound? A. The tracks made a turn up to Fourth 
Street. 

Q. I wonder if you would listen to the question and then answer. 

THE COURT: Was there one track or two tracks ? 

THE WITNESS: I don't remember. 

THE COURT: All right. 

BY MR. SWINGLE: 

Q. Where were you traveling, then, with relation to this track? 
A. I-- 

Q. How close were youtoit? A. On the tracks? You mean 
on the tracks ? 

Q. I am asking how close the car you were in was to the track. 
A. Her left wheel could have been on the tracks. 

Q. It could have been, or was it? A. Sure, it could have been, 
because it is not a wide street. 


Q. Were there any automobiles traveling west ahead of you at 


the same time you traveled this two blocks? Going the same direction 


with you? A. I don't remember any cars at all. 

Q. You don't recall any cars coming in the opposite direction ? 
A. No. I don't remember, no. 

Q. As you neared the intersection of Piney Branch Road, did you 
say anything to Mrs. Tennis about there being a stop sign there? A. 
No, I did not. 

Q. Did you say anything to her about the manner in which she 
was driving her car at any time on that occasion up until the time of 
the accident? A. No, I did not. 
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Q. Isn't it a fact that when you neared the intersection of Piney 
Branch Road that Mrs. Tennis came to a stop, and isn't it a fact that 
after she came to a stop did she not ask you where she should go then, 
whether she should turn or what not, and didn't you tell her at that 
time to proceed further ? 

THE COURT: Wait a minute. Mr. Swingle, you have got about 
three or four questions. I haven't heard any answers. 

MR. SWINGLE: I think it is all in one. 

THE COURT: No. Break it down. | 

BY MR. SWINGLE: ! 
Q. Is it not a fact that Mrs. Tennis brought her vehicle to a stop 


before she reached the point where the stop sign is located ? A. We 


were going at Butternut Street -- 


THE COURT: No, Madam. You try to answer now, Did your car 


stop? 
THE WITNESS: The car did not stop. 
BY MR. SWINGLE: 
Q. Did no stop at all? A. Did not stop. | 
Q. Then there was no conversation between the two of you when 


you reached the point where the stop sign was located, is that correct ? 
A. I don't recall any conversation at all, only when we turned and 
went into Butternut, I said we got to go to Georgia Avenue and go 
straight ahead. | 

Q. Did you see Mr. Brown's automobile before the accident oc- 
curred? A. We approached the stop sign -- 

Q. Just answer my question. Did you see it before the accident 
occurred? A. I saw the car before the accident. | 

Q. Where was Mr. Brown's car when you first saw it? A. It 
was coming out Piney Branch Road about to here. Right here. 

THE COURT: No, Madam. That doesn’t mean anything to us. 
He was coming up Piney Branch, you were saying. : 


BY MR. SWINGLE: 

Q. Which direction was he coming? From your left? A. From 
the left. 

Q. Where was his car when you first saw it with respect to the 
car that you were in? A. Well, I would say a little on an angle of the 
left when she kept going and I said ''Watch out for that car." 

THE COURT: No, Madam. You are not answering the question. 
Where was that car when you first saw it? 

THE WITNESS: Right on an angle. 

THE COURT: But "angle’ means nothing to us. Where was it? 

THE WITNESS: On Piney Branch Road. 

THE COURT: North or south or in the middle of the intersec- 
tion, if it was in the intersection? 

THE WITNESS: Coming right to the intersection, I will say that 
much. 

THE COURT: Meaning by that south of Butternut Street? 

THE WITNESS: I don't know how to say that, because north 
and south -- I mean I know what is east. 

THE COURT: I understood you to say the car was to your left? 

THE WITNESS: To the left where she was driving. 

THE COURT: Where you were too? 

THE WITNESS: To my left. 

THE COURT: Had it gotten into the intersection? Had it crossed 
the curb line of Butternut Street ? 

THE WITNESS: Yes. He crossed that curb line. 

THE COURT: Had he reached the center of the street? 

THE WITNESS: Center, yes. 

THE COURT: Or had he gone beyond the center? 

THE WITNESS: She went across, come right -- 

THE COURT: Stick with us, please. All we are asking, if I 


understand Mr: Swingle’s question? Where was Mr. Brown at the time 


59 you first saw his car? 
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THE WITNESS: Well, I can say across -- you know, where you 
said the curb? 3 

THE COURT: Yes. | 

THE WITNESS: It had crossed there. | 

THE COURT: Had it gotten to the center of the street or gotten 
beyond the center? 

THE WITNESS: No, he hadn't gotten beyond the center of the 
street because I remember seeing the car right in front of me when I 
said to her, "Watch the car." | 

THE COURT: Madam, if you would stick with us. When you 
first saw him -- please answer Mr. Swingle'’s question by stating 
where it was to your best recollection, when you first saw Mr. Brown's 
car. | 

THE WITNESS: It was approaching the center. 

THE COURT: All right. 

BY MR. SWINGLE: 

Q. Then, as I understand you, it had not then gotten in front of 
you, is that correct? A. Gotten where ? | 

Q. When you first saw the Brown automobile, it had not at that 
time gotten directly in front of you? A. No. Because when she 
passed her curb, on Piney Branch, that is when she hit. | 

Q. How far apart were the two cars when you first saw Mr. 
Brown's car? A. Oh, I couldn't give you any description of that 
sort, unless I was right at the place, because I don't know exactly. 
Q. Can you point out in this room the distance apart that they 


were? 


Can you point out any object in this room as to what that distance 


would be in your opinion? 
(The witness indicated negative answer.) 
Q. You have no idea at all? A. No, I don't remember. 


Q. Beg pardon? A. I don't remember. 
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Q. You did see the car but you don't reme mber how far 


apart? A. Yes, I did see the car, that is why I told her to watch 
out for it. 

Q. Asa matter of fact, when you first saw Mr. Brown's car 
it was directly in front of you, was it not? A. It was just approach- 
ing directly in front of her -- Mrs. Tennis. 

Q. Wasn't it directly in front of you? A. No; not directly in 
front of me, no. 

Q. Referring again to the deposition of January 28, with refer- 
ence to page 33, were you not asked this? 

"Question: But when you saw his car, I want to find out where 
it was. Was it directly in front of you? 

"Answer: Yes, it was." 
Now, were you incorrect on January 28? 
A. I mean, when she hit the car it was directly in front of us when 
she hit it. 

Q. You were mistaken when you answered the question that way 
before? A. When she hit the car, when she was close to it to hit 
it, that is when it was in front of us. 

Q. What! part of the two vehicles came together? A. The front 
part came together with the side of his. 

Q. The front of the one you were in and the side of Mr. Brown's 
car, is that right? A. That is right. 

Q. How much of the side of his car’? A. I didn't see it. 

Q. You didn't see it? A. No. When she hit that I didn't see -- 
She hit the side of it. That is all I could remember. 

Q. Have you seen -- A. I haven't seen. 

Q. -- his vehicle at all since the moment of impact? A. No. 

Q. Have you seen Mrs. Tennis’ automobile at any time since 
the actual impact of thetwocars? A. No. 


29 


Q. So you don't know then what damage was done to either one 


of them, is that correct? A. I don't know. | 


Q. Mrs. Harrington, as the car you were in neared Piney 
Branch Road, wasn't it obvious to you that Mrs. Tennis wasn't going 
to stop for the stop sign as you state? A. I don't remember that. 

Q. What? A. I don't remember. What do you mean? 

Q. Well, wasn't it clear to you -- you knew where the stop 


sign was, did you not? A. I know there is a stop sign there. I have 


known the stop sign being at a corner where there is a main thorough- 
fare. | 

Q. You knew that that sign was there, did you not ? A. Ihave 
seen it when I rode on the bus. | 

Q. As you neared the intersection that day, you knew that she 
hadn't been at that point before, did you not ? ! 

MR. GEREL: Your Honor -- | 
A. No, I didn't give no thought to that. | 

BY MR. SWINGLE: 

Q. Beg pardon? A. I didn't give no thought of that. 

Q. Oh, you didn't. A. No. | 

Q. And it wasn't obvious to you, as you neared this stop sign, 


that she wasn't going to stop for it? A. Well, I wasn't driving. 

Q. Iam na& asking you whether you were driving. I am asking 
whether or not, as you were driving along, wasn't it clear to you, 
as you neared this stop sign, that there was no reduction in speed and 
therefore she was not going to stop? Wasn't that clear to you? 

MR. GEREL: Excuse me. 

Your Honor, I arise to object. This calls for a conclusion. 

THE COURT: I think it does too. I will sustain it, 

CROSS-EXAMINA TION | 
BY MR. SHARFF: 


Q. Mrs. Harrington, when you first saw Mr. Brown’ S car, it 


was about in front of you, was it? A. About. 


30 


Q. And where was Mrs. Tennis’ car at that time? A. On 
Butternut Street, approaching Piney Branch Road. 

Q. About entering the intersection? A. About entering. 

Q. Now, at or near the stop sign, did you observe Mrs. Tennis 
turn her head in either direction? A. She said something but I 
don't remember what it was. 

THE COURT: No, Madam. He didn’t ask you that. He asked 
you merely did you see her turn her head at or near the stop sign. 

THE WITNESS: Yes, she did turn her head. 

BY MR. SHARFF: 
. And in which direction? A. Turned towards this way. 
. Tothe right? A. To the right. 
. And that was near the stop sign? A. That is right. 

Q. Had you at that time observed, yet observed Mr. Brown's 
automobile? A. When he -- Yes, I did. I saw it coming and that 
is when I said'something, when she -- I said something. 

Q. Was she still looking at you? A. No. She didn't look at me 
too long. And I said watch out for that car. 

Q. And then the accident occurred? A. That is right. 

MR. SHARFF: That is all, Your Honor. 

MR. SWINGLE: MayI re-examine ? 

THE COURT: Yes. 

BY MR. SWINGLE: 

Q. As I understand your testimony now, Mr. Brown's vehicle 

was in the middle of the intersection at the time when Mrs. Tennis' 


automobile was just entering the intersection, is that correct? Or 


bad not entered? Which was it? A. Both cars were going at the 


speed that they came right -- 

THE COURT: No, Madam, we are not interested in speed. The 
question was, did you Say your car was approaching the Piney Branch 
Road ? 
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THE WITNESS: It wasn't my car. Your Honor, it wasn't my 


THE COURT: Allright. The car in which you were gees 

THE WITNESS: It was Mrs. Tennis’ car. 

THE COURT: All right. I merely asked you if that car, the 
Tennis car, in which you were a passenger, did you say was approach- 
ing Piney Branch? | 
THE WITNESS: Hers was approaching Piney Branch Road. 

BY MR. SWINGLE: 
Q. AsI understand you -- correct me if I understand you 


wrong -- she had not at that time gotten into the intersection? A. Now 


you are getting me all confused. 


Q. Well, I don't wishto, ma'am. A. You are. 

Q. I am just trying to locate the position of the cars. I in- 
quired into it and now I am a little confused at the answer you gave 
to Mr. Sharff. I want to know the position of the two cars with respect 
to one another -- let me finish the question before you start answer - 
ing -- when you first observed Mr. Brown's automobile ? ? A. WhenI 
first observed Mr. Brown's automobile, he had passed the curb of 
Butternut Street, and of course the car is moving, both cars are 
moving, and when they move like that, they will come into an impact, 
and she did hit the side of the car. That is the way I am trying to ex- 
plain it, see? 

Q. You don't know, then, what the position was of Mrs. Tennis’ 
automobile with respect to the curb of Piney Branch Road? A. She 
would have to go past Piney Branch Road curb the same as he passed 
Butternut curb to come in contact like they did on Piney| Branch 
Road. | 

Q. Do you know what I am referring to when I use the expres- 
sion "the east side of the intersection"? A. No, I don't. 

Q. You know which is the east side of Piney Branch Road at 
that point? A. No, I don't know right at the present. I couldn't tell 
you right offhand. I would have to see a chart. | 
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MR. SWINGLE: May I use this, Your Honor? 

THE COURT: Yes. 

(Mr. Swingle drew diagram on board.) 

BY MR. SWINGLE: 

Q. Just to get ourselves located. 

MR. GEREL: Your Honor, may I suggest that we move the 
board a bit closer to the jury? 

THE COURT: Yes. As soon as he finishes it, we certainly 
will. 

Can you ladies and gentlemen see it now? All right. 

BY MR. SWINGLE: 

Q. You recognize what I have attempted to put here? This 
represents Butternut Street. A. Yes. But you have got Butternut 
Street running the way -- the car was going this way. Butternut was 
this way. And Piney Branch was that way. 

Q. You think you can turn yourself around and use this or 
not ? 

THE COURT: I suggest you not. 

Ladies and gentlemen, they are going to change to conform 
with the witness. You will understand that is not the normal position 
of it. 

BY MR. SWINGLE: 
Q. Which one of these lines do you want to represent as 


Butternut? A. I want this to represent. It is not on an angle. Butter- 


nut Street is straight. 
Q. I didn't mean to make it straight. 
THE COURT: You leave it alone. The jury understands that is 
not supposed to be drawn to scale. 
BY MR. SWINGLE: 
Q. This is Butternut Street? A. Put Butternut down here on 
this corner. Put it right on that street. I can tell you better. That 


is it. 
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Q. Is this Piney Branch? A. That is Piney Branch. 

Q. Now, where are you? In which direction are you on this 
diagram? A. Right at Butternut on the bottom. | 

Q. Right here? A. That is right. There is an island in 
the middle of Piney Branch on the left-hand side. | 

Q. That would be over here? A. That is right. There is 
none on the right-hand side. 

Q. Anisland? A. What you call a divider. 

Q. About like this? A. That is right. 

Q. Where is the stop sign? A. The stop sign is on this side. 

Q. Here? A. Right there. | 

Q. And where is Georgia Avenue, uSing this ? A. Georgia 
Avenue going towards -- 

Q. That would be up here? A. That is right. 

Q. How far away is it from Piney Branch? A. I really don't 
remember how far away it is because I am nat familiar with the 


streets but I know -- 


Q. In which direction was Mr. Brown going ? From here to 


here, or reverse? A. No. He was going this way. — 

Q. Now, I am going to put in some dotted lines. You under- 
stand these dark lines represent curb lines? A. Curbs. 

Q. Right. A. That is right. | 

Q. Now, the intersection is the area within these dotted lines ? 
A. Now wait a minute. When you come to that island, there isa 
slight angle. You know Piney Branch Road is on an angle, which 
would make that car come closer to Miss Tennis’ car when she is 
coming out Butternut Street. | 

Q. I don't quite follow you. | 

MR. SWINGLE: Do you want to allow her to change this so as 
to show that ? : 
A. Piney Branch is on an angle. It is not a straight street like 


Butternut. 
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Q. Would you mind coming down and indicating what you 
mean by that? A. Well, it just forms an angle like. 

Q. You mean is more like this? A. Yes; that is right. 

THE COURT: Madam, let me ask you this: Mr. Swingle has 


shown you the four corners of that intersection. Knowing those four 


corners can you put Mr. Brown's car when you first saw it? 

THE WITNESS: Well, you want me to get up? 

THE COURT: Yes. If you can, just put it where you saw his 
car with reference to the four corners, the first time. 

(The witness stepped to the board.) 

THE WITNESS: You see -- 

THE COURT: You just put the car in. 

MR. SWINGLE: You have got to speak so they can hear you 
too. 

THE WITNESS: This is a straight street here, you see. Com- 
ing up here, making the angle like this, makes the car come in 
closer. 

THE COURT: Madam, the only thing -- you see those four 
corners ? 

THE WITNESS: Yes. 

THE COURT: Where -- 

THE WITNESS: It was coming out this way. And it came to 
about here. 

THE COURT: Wait a minute, Madam, please. All I want to ask 
you is one question. Listen, please. When you first saw Mr. Brown's 
car, where was it with reference to those four corners ? 

(The witness indicated on diagram.) 

THE COURT: Thank you very much. Make it darker, So we can 
see it. 

That is when you first saw it? 

THE WITNESS: Yes. 
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THE COURT: Where was the car in which you were riding 
when you first saw it ? | 

WITNESS: Here. ! 

THE COURT: Make it a little darker, if you will please. 

BY MR. SWINGLE: | 

Q. Where was the front of that car with relation to this line 
here? A. This here would have been about here. And this was 
here. And when it came -- | 

Q. How far is it from the front of this car to this curb ? 
A. I don't know. I wouldn't know. | 

Q. You say they came together about there, is that right ? 
A. This is on a straight -- Right there. 

Q. How far is it from this point to that point? |A. I don't 


know. 


Q. How far was it from that point to that point? A. I don't 
recall thateither. I would have to see the place. | 

THE COURT: May she take her seat ? 

MR. SWINGLE: Yes. 

THE COURT: Have a Seat. 

(The witness returned to the witness stand.) 

BY MR. SWINGLE: 

Q. Do you recall, referring again to January 28 deposition, 
page 33, questions were being asked as to the relative eer of the 
two cars. Question was: 

"How far was the front of the car you = in from his 


car..." | 
meaning Brown. | 
" ... when you saw his car? 
"Answer: Not too far away from it. 
"Question: How far is that ? 


"Answer: Well, I don't know what to say to that. 
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I'll tell’ you what; she had gone -- you know where the 
curbstone is at Piney Branch Road? 
"Question: Yes. 
‘Answer: She had gone over that, see, when I said, 
"Look out for that car.’ " 
Now, had she or had she not -- When you said "curbstone” here, 
you were referring to this line, were you not? A. This one on 
this side. 
Q@. Here? A. Right there. 
Q. Yes. Now what I want to know is, as I understand your 


answer tothe question back on January 28, you indicated that she 


was past that line when you saw his car? <A. She was past that 


line, just a little bit, and then I saw the car, yes. 

Q. In other words, when you saw Brown's car, the front of 
her car had gone past this line here, isn't that right? A. Yes. 

Q. So'that her car would be up in this position, rather than 
below it, is that correct? A. Yes. 

MR. SWINGLE: I have no further questions. 

MR. SHARFF: I have nothing further. 

THE COURT: Have you anything further? 

MR. GEREL: Just a wee bit, Your Honor. 

THE COURT: All right. 

REDIRECT EXAMINATION 
BY MR. GEREL: 
Q. Mrs. Harrington, you indicated that Mrs. Tennis turned 
79 to the right? A. She did. Like that. 

Q. The stop sign, is that on the right side? A. It is on the 
right side. 

Q. Would that be the direction in which she turned? A. That 
is right. 
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SARA TENNIS, 
a defendant was called as a witness for the plaintiff, being first duly 


sworn, was examined, and testified as follows: 
DIRECT EXAMINATION 


BY MR. GEREL: | 
Q. Would you please state your name? A. Sara Tennis. 
THE COURT: Madam, you are going to have to speak up too. 
This air conditioner makes a lot of noise and all those ladies and 
gentlemen are entitled to hear you, and counsel over here too. 
BY MR. GEREL: | 
Q. Mrs. Tennis, as you know, we are inquiring regarding the 
accident occurring in October of 1960. On that date, you and Mrs. 


Harrington were employed at the High's Dairy on Fourth Street, is 
that not correct? A. Yes. | 

Q. And Mrs. Harrington was a passenger in your automobile, 
about four in the afternoon of that date? A. Yes. : 

Q. She was accompanying you to the Post Office, because you 
didn't know where it was, is that not correct? A. To the Post Office 
and to have lunch together. | 

Q. There was a letter awaiting you at the Post Office ? A. Yes. 

Q. Mrs. Tennis, how well do you recall the circumstances ? ? 

THE COURT: I don't think you better ask her for) a conclusion. 
You better inquire as to what she does know. | 

BY MR. GEREL: | 

Q. Do you recall the weather conditions that day, Mrs. Tennis ? 
A. Yes. | 

Q. What where they? <A. The visibility was bad. It was foggy 
and drizzling. | 


Q. Do you recall, Mrs. Tennis, traveling on Butternut Street ? 
A. Yes. 


Q. Was Mrs. Harrington expected to give you driving instruc- 
tions? A. Yes. 

Q. If you were to have come to an intersection with a red light, 
would you have waited for her to tell you to stop? A. No. 

Q. If you were exceeding the speed limit, would you have ex- 
pected her to tell you to slow down? A. No. 

Q. If traffic in front of you had stopped, and you were right be- 
hind it proceeding, would you have waited for her to tell you to stop? 
A. No. 

Q. If you had come to a stop sign, would you have expected her 
to tell you to stop before you stopped? A. No. 

Q. Mrs. Tennis, do you recall a stop sign on Butternut Street ? 
A. Yes. 

Q. Did you stop? A. Yes. 

Q. Are you sure ofthis? A. I did. 

Q. Mrs. Tennis, do you recall Mrs. Harrington saying anything 
to you before the happening of the accident? <A. No. 

Q. By that I mean, at approximately the moment of the accident, 
or a moment or two preceding it, did she say anything? A. Only that 
I waited for directions at the stop sign, from Mrs. Harrington. 

Q. You had stopped at the stop sign? A. Yes. 

Q. And you were waiting for directions? A. Yes. 

Q. And she said nothing about, Look out, or Watch out, or stop? 
A. No. 


Q. Mrs, Tennis, would you reflect on that a moment, in order 


to be quite definite about your answer, whether Mrs. Harrington said 
anything to you or not? It has been two and a half years. Memory is 
frail, we understand this. Is your testimony still that she said ab- 
solutely nothing ? A. Nothing. 

Q. Do you recall whether she warned you about an automobile 
which you would collide with? A. No. 
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Q. Do you remember her making any sound aie that troub- 
le was impending? A. No. | 

Q. You remember her saying something like "An? A. No. 
We were talking and we weren't talking about the traffic or anything; 
just the directions, going where we were going. 

Q. Would your recollection of what happened, Mrs. Tennis, be 
more reliable a year or So ago than it is today, would you think ? 
A. Well, I remember the incident pretty well. | 

Q. So that wouldn't make any difference? A. I on t think so. 

Q. Do you recall on January 18, 1962, at a conference at which 
your attorney was present, I believe Mr. Sharff was there too, you 
were -- | 

MR. SHARFF: I think that is error. 

MR. GEREL: You were not there, Mr. Sharff? Iam sorry. I 
thought you were. No. That is correct. 

BY MR. GEREL: 


Q. Just Mr. Swingle, your attorney, and you were asked questions 


under oath regarding the circumstances of the accident ? You recall 
that? <A. Yes. | 
Q. And you recall being asked -- 
THE COURT: Page, please. 
MR. GEREL: Your Honor, this is the -- This is page 26. Does 
your Honor have it? 
THE COURT: No. That is all right. I just want to pes the record 
to reflect the page. 
BY MR. GEREL: 
Q. At the bottom of page 26, you recall, Mrs. Tennis, being 
asked: : 
Did Mrs. Harrington say anything to you at the time of the 
accident ? | 
You answered: 
No. 


And then the question: 
Did she warn you about this approaching vehicle ? 
Your answer: 
Not exactly. 
Question: What do you mean, not exactly ? 
Answer: Well, she went "Ah", something like that. 
You recall that now? 
A. Yes. We were talking, but I didn't think that she was telling me 
anything about an approaching car. 
Q. Mrs.:Tennis, at the time of the accident, do you recall 
speaking to a police officer? A. Yes. 
Q. This would be within minutes after the accident? A. Yes. 
Q. Perhaps fifteen, twenty minutes? Do you recall what you 
told the police officer? A. He asked me about what speed I was 
traveling, and if I had a driver's permit. Just the usual that -- That 
is all. 
Q. Did he ask you how the accident occurred? A. Yes. 
Q. Did you explain itto him? A. The best I could at the mom- 
ent. 
Q. Do you remember what you told him about that? A. Well, 
I wouldn't say that I do exactly. 
Q. You do not now remember? A. I don't think -- I don't 
know, what I told him right now. I don't remember. 
Q. Can you recall, Mrs. Tennis, how the accident did occur? 
A. Yes. 


Q. Would you tell us, please? A. I was proceeding west on 


Butternut, when I entered the second lane on Piney Branch, then at a 
split second, Mr. Brown and I collided. Entering the second lane on 
the right-hand side of the tracks. 

THE COURT: I didn't hear that last. What did you say last, 
Madam ? I didn't hear you. 
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THE WITNESS: I said I was proceeding west. 

THE COURT: I got that. You said a split second and then Brown 
and your car collided. Then you said something which I did not hear. 

THE WITNESS: Well, when we collided, I was sent up Butternut, 
south on Butternut, headed forward, about 50 feet. | 

BY MR. GEREL: 

Q. You think, Mrs. Tennis, it would help us if you approached the 
board and showed us where you were at the time of the accident and 
where you ended up after the accident ? please? | 

(The witness stepped to the board) 

THE COURT: That chart is not drawn very precisely. 

MR. GEREL: We understood that, Your Honor. | 

THE COURT: Would you let her know the way it is so she 
won't be entrapped. 


BY MR. GEREL: 


Q. You remember that this was designated as Piney Branch Road, 


Mrs. Tennis, and this is Butternut Street. And Mrs. Harrington indi- 
cated where Mr. Brown's automobile, yours, and the point of impact. 

Now, can you tell us from your best recollection where the acci- 
dent occurred ? 

A. I had left this -- 

THE COURT: Speak up, please. 

A. I had left this curb here and entering the second Jane on 
Piney Branch, when Mr. Brown and I -- There were tracks right along 
here. And I was on the right-hand side of the tracks, entering the 
second lane on Piney Branch, when Mr. Brown and I hit about right 
here. And then when the impact happened I was sent about 50 feet on 
Piney Branch. | 

Q. Would that have placed your car after the accident, Mrs. 
Tennis, past the curb line in this direction? A. Yes. | 

MR. SHARFF: Your Honor, I would like to suggest that she 
mark the board so everybody can see the point of impact. 
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THE COURT: Where did you say the impact took place? 
THE WITNESS: Took place, as I was entering. 
THE COURT: Mr. Gerel, will you ask her to mark it. 
BY MR. GEREL: 
Q. Will you make a small circle so we can distinguish it from 
the cross-mark, where the point of impact was. A. Right here. 
THE COURT: Then she indicated where her car came to rest. 
BY MR. GEREL: 


Q. Would you make another circle there. A. Where the car 
came to rest, I would say 50 or maybe further, right about there. 
(Marking on board.) 

Q. Mrs. Tennis, before you leave the board -- I don't want to 


have to ask you to come back -- where was Mr. Brown's car when 


you first saw it? A. I didn't see it, until we -- a split second, the 


impact. 

Q. You saw it just at the time of the accident ? A. Just at the 
time of the accident. 

Q. You may resume your Seat, please. 

(The witness returned to the witness stand.) 

Q. Mrs. Tennis, do you recall whether or not it was your vehi- 
cle that struck Mr. Brown's or Mr. Brown's vehicle that struck 
yours, or did it happen -- A. I felt like he hit me. 

Q. This was your best recollection? A. Yes. 

Q. Mrs. Tennis, returning just for a moment to Mrs. Harrington, 
if I were to tell you that you told the police officer, at the scene, Mrs. 
Harrington had yelled to you to stop, would that help your recollection? 
A. I don't remember her telling me to stop. 

Q. You think that would be error? 

THE COURT: She didn't say that. She said she doesn't recall. 


Does that refresh your recollection? 
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THE WITNESS: No. I don't remember Mrs. Harrington tell- 
ing me to stop at all. The only thing -- 

THE COURT: That wasn't the question. Do you remember at 
the scene of the accident having told a police officer that the plaintiff 
did make an outcry? | 

THE WITNESS: No. : 

THE COURT: All right. | 

BY MR. GEREL: | 

Q. Do you think, Mrs. Tennis, that you may have told the police 
officer that? A. No. I don't know why I should have told them. 

Q. Because your recollection is that she did not gay anything 
to you? A. Yes. | 

Q. Mrs. Tennis, how much damage was done to your vehicle, do 
you know? A. Well, it was totally wrecked. | 


Q. Totally? Do you recall seeing Mrs. Harrington immediately 


after the accident? A. Yes. | 
Q. And will you tell us her position in the vehicle, please. 
A. She complained of her jaw hurting her. 
THE COURT: No, Madam. Where was she in the car? 
THE WITNESS: Inthe same spot that she was in all the while 
we were traveling. | 
BY MR. GEREL: 
. Sitting straight up? A. Yes. 
. She complained of pain in her jaw? A. Yes. 
. Did she appear to be in pain? A. Yes. | 
Q. Do you recall how soon after the accident ? A. Well, 
immediately upon, when we, the car stopped. She -- | 
Q. Did she get out of the car? A. No; we didn't. No. 
Q. Did you? A. No. 
Q. How soon after the accident, if you recall, did an ambulance 
come? A. I would say within about twenty minutes. 
Q. And did you notice Mrs. Harrington being placed into the 


ambulance? A. Yes. 
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Q. Do you recall whether she walked or was carried? 

A. No. She got out of the car and they helped her onto the stretchers. 

Q. Mrs. Tennis, how fast, if you can estimate for us, do you 
believe Mr. Brown's vehicle was traveling at the moment you saw 
it ? 

MR. SHARFF: I object, Your Honor. She said she didn't 
See it. 

THE COURT: I don't think she is in a position to give this. 

MR. GEREL: Your Honor is probably correct. But I think 
Mr. Sharff'’s statement isn't. She did see it at the point of impact. 

THE COURT: She said it was a split second. 

How much distance did you see the car before it hit you? 

THE WITNESS: Just at the split second it was on me. 

THE COURT: You mean that? 

THE WITNESS: Yes. 

BY MR. GEREL: 

Q. Then you don't know? A. No. 

MR. GEREL: I have no further questions, Your Honor. 

MR. SWINGLE: I will save mine until the defendant's case, 
Your Honor. 

THE COURT: Mr. Sharff. 

CROSS -EXAMINATION 
BY MR. SHARFF: 

Q. Mrs. Tennis, did you, at about the time your vehicle 
reached the stop sign, turn your head and look at Mrs. Harrington, 
to take directions? A. Yes. 

Q. And was your car in motion at that time? A. No. 

Q. And what did you ask her? A. Asked her was I to turn 
right or left or go straight ahead. 

Q. And what did she tell you? A. She said straight ahead. 


Q. And then did you ever look again before you started into 


the intersection? <A. Yes. 
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Q. Did you look to the left? <A. I did. 

Q. Did you look to the right? A. I did. | 

Q. Where did you look first, to the right or to the left? A.I 
looked ahead, and I noticed a car coming from -- froma the opposite 
direction that I was going in. And I didn't see anything coming 
either way on Piney Branch. SoI proceeded to go on. 

Q. Wasn't there a car stopped on Butternut Street coming in 


Q. And you observed that car standing there? A. Yes. 


the opposite direction? <A. Yes. 


Q. Now, where were you about in relation to the curb lane of 
Piney Branch Road when you looked to your left? A. I had pulled 
up a little, because I was parked facing the stop light, and I pulled 
up a little and looked both ways, and ahead, And as the car across 
from me had proceeded to come on, I thought then that I was in -- 

Q. When you looked to your left you saw nothing? <A. No. 


Q. How far to your left could you see when you pulled up and 
| 
looked before starting across? A. Well, I could see! about, I would 


say ten or fifteen feet. 
| 
Q. Only ten or fifteen feet to your left on Piney Branch? 
A. To the left? Oh. Well, no; I would say about six or eight feet. 


The fog was pretty heavy that night. 


Q. Then you couldn't see because of the fog, is that correct ? 
A. Yes. | 


Q. There weren't any obstructions? A. No. 
Q. Ordinarily you could see quite some distance, for a block 
or two or three blocks, couldn't you? | 
MR. SWINGLE: I object to that. 
BY MR. SHARFF: 
Q. Except for the fog? 
MR, SWINGLE: I object to that, if Your Honor please. 
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THE COURT: I think the question is how far could she see 
to her left, if there had been no fog. 

MR. SWINGLE: Your Honor, I am objecting. She had never 
been there before. 

THE COURT: Had you been there, Madam ? 

THE WITNESS: Never had. 

THE COURT: How far could you see straight ahead of you? 

THE WITNESS: Just the car that was parked across the 
street. That is how heavy the fog was that night. 

THE COURT: That isn’t what the question was. The question 
was absent the fog. Had you been there before? 

THE WITNESS: No. 

BY MR. SHARFF: 

Q. You could see the car across the street that was stopped 
at the stop sign? A. Yes. That is about as far as I could see. 

Q. You know how wide Piney Branch Road is? A. It wasa 
four-lane highway. 

Q. Could you see that far to your left? A. Yes. It was 
almost that far, from where I was parked, to the -- to where this 
divider is. And from where I was parked to across the street 
where the other car was approaching, the distance was about the 


same. 


Q. Now, Mrs. Tennis, did you move your car after the acci- 
dent? A. No. 
Q. Was it still in the same position it was after the impact, 


when the police came? A. Yes. 
Q. Isn't'it a fact, Mrs. Tennis, that your car stopped at the 
point of impact? First, I will ask youthat. A. No. WhenI was -- 
Q. Isn't it a fact -- 
MR. SWINGLE: Let her finish. 
MR. SHARFF: I am sorry. 
A. When I hit I had gone on down Piney Branch. 


BY MR. SHARFF: 
Q. Did you lose control of the car? A. Well, I couldn't say just. 
I was still conscious, and of course I couldn't do anything about it -- 
the car was Sliding on down. | 
Q. Did you ever apply your brakes? A. Yes. 
Q. Did your car -- was it in forward motion? A. Yes. 
Q. It was in forward motion? A. Yes. | 
Q. Isn't it a fact, Mrs. Tennis, that both cars stopped almost at 
the instant of impact so that traffic proceeding west on Butternut Street 
could go around and proceed on across Piney Branch Road after the 
impact? A. Well, I don't really remember where Mr. Brown stopped. 
But I was sent on. Naturally the traffic could have gone on. 
MR. SHARFF: Will Your Honor indulge us just one minute ? 
THE COURT: Yes. 
BY MR. SHARFF: 
Q. What part of your car was damaged? A. The left middle 


fender. 


Q. Front door also? A. The front door and the aes wheel 
was broken. 

Q. Did Mr. Brown's car, if you know, travel any distance after the 
accident? A. I didn't notice. 
Q. Did you ever see his car after the accident ? A. No. 

Q. You never did? A. No. | 
Q. Wasn't it about where the point of impact was? A. Yes. It 


stopped about there. That is the last time I saw it. 

Q. It stopped at the point of impact ? A. Yes. 

Q. Now, after you looked and started into Piney Branch Road, did 
you ever look to your left again as you were proceeding across? A. Well, 
I don't remember, but I have a habit of looking both sides and ahead be- 
fore I start. | 

Q. On this particular day, did you? A. I did. I looked right and 
left and I didn't see anything coming to my left. The only car I noticed 


was the one that was coming forward. 
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THE COURT: Excuse me. I thought your question was whether 
she looked again. 

MR. SHARFF: I did, yes. 

THE COURT: Do you recall whether you looked more than once 
to the left ? 

THE WITNESS: No, I don't. 

BY MR. SHARFF: 

Q. Did you ever look to your right after you started into the inter- 
section? <A. I looked right and left. 

Q. Did you see any traffic coming from your right south on Piney 
Branch Road? A. While I was parked at the stop light there was traffic 
on the opposite side of Piney Branch heading north. 

Q. How many cars passed? A. Two or three. 

Q. As you were entering the intersection did you happen to see a 
blue automobile coming south? A. I wouldn't know. 

MR. SHARFF: That is all, Your Honor. 

THE COURT: Mr. Swingle? 

MR. SWINGLE: As I said, Your Honor, I will wait until the defendant 
Tennis is on. 

THE COURT: You don't want to cross-examine her? 

MR. SWINGLE: Not at this time, Your Honor. 

MR. GEREL: May she be excused? 

THE COURT: You may step down. 

GEORGE E. BROWN 


a defendant, called as a witness by the plaintiff, being first duly sworn, 


was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. GEREL: 
Q. Will you state your full name, please. A. George Earl 
Brown. 
Q. Mr. Brown, do you recall the accident which was involved on 
October 1960? A. Yes, sir. 
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Q. You were traveling on that date on Piney Branch Road going 
north? A. Yes, sir. | 
Q. And you approached the intersection with Butternut Street in 
Washington? A. Yes, sir. | 


Q. Did you see the vehicle with which you were ina collision at 


any time before the collision, Mr. Brown? A. I saw the vehicle as I 
just started to cross the south cross-walk. That would be the south curb 


line. 


Q. Asthat vehicle started to cross? A. AsI started to cross. AS 


I approached the intersection. As I approached the intersection. 
Q. You were then approximately this area, Mr. Brown? A. Yes, 


Q. And where was the other vehicle at that time ? A. Just ap- 
proximately even with the curb lane. Coming out. 

Q. This curb lane? A. Yes, sir. | 

Q. In respect, then each of you at that point was at his respective 
curb line? A. Yes, sir. 

Q. Was that the first time you saw that vehicle, Mr. vee Az 1 
believe it was, sir. | 

Q. And was that vehicle in a stopped position? A. No, sir. 

Q. Mr. Brown, would you be good enough to approach the board 
and use a square to show us where you believe the impact occurred. 

(The witness stepped to the board). | 

A. On Butternut Street south has street car tracks running east 
and west. The impact, where my car came to rest, about five feet for- 
ward after the impact. My rear wheels were on the west street car 
tracks. | 

Q. Excuse me. Was this, Mr. Brown, after you had moved those 
five feet? A. Yes, sir. My car came to rest; at the impact -- the rear 
wheels were on the westbound street car tracks. | 

Q. I want to be clear. The five feet that you had moved then, were 
they in -- A. Approximately forward. 1 


Q. Inthe northern direction, the direction you were phe? A. 
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A. Northwest direction. 

Q. Would it be fair to say the impact occurred five feet south of 
where your car had come to rest? A. Approximately. 

Q. All right now. Would you, with a square please, show us 


where you believe the impact occurred in that intersection? A. The 


impact occurred right in here. (Marking on board.) 

Q. Would you make it just a bit larger and darker, so the jury 
can see it. 

Thank you. 

And then you moved five feet further north with the rear wheels 
resting on the west side of the car tracks, is that correct, ? 

THE COURT: Not hearing. 
A. Approximately five feet after the impact. 

THE COURT: Is that five feet from the spot which you have marked 
by a square, or is that where your car came to rest? 

THE WITNESS: That is where the car came torest, sir -- the 
square. 

THE COURT: Therefore you were five feet to the left of that at 
the time of the impact? 

THE WTNESS: Approximately five feet, sir. 

MR. GEREL: May I suggest, Your Honor, that we then place the 
point of impact to correspond with the cross and the circle. 

THE COURT: AU right. 

BY MR. GEREL: 
Q. Would you erase that ? 
Well, I will do that. 

MR. SHARFF: Let's leave it where he marked it to identify it. 

MR. GEREL: He can put it back if it is necessary. I do want the 
point of impact. 

THE COURT: I asked him to put it where the impact took place. 

MR. GEREL: Thank you, Your Honor. 

(The witness marked on board.) 
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THE COURT: So we will all know what we are talking about, you 
are now indicating with the square where you say the impact was? 
THE WITNESS: Point of impact, sir. 


THE COURT: And you came to rest five feet to the north of that ? 
THE WITNESS: Northwest. | 

BY MR. GEREL: | 
Q. Where did Mrs. Tennis’ car end up after the impact, Mr. 


Brown? | 

(The witness marked on board.) | 

Q. That would be your car? A. No. My car Sarees be to the 
northwest. 

Q. You are using the same symbol and this may be lodgptng! 
Would you mark with an arrow from the point of impact where Mrs. 
Tennis indicates she was to the point where you say she was after the 
impact? A. She said she was here at the point of impact ? 

Q. That is correct, sir. 

(The witness marked on board.) 

Q. Mr,. Brown, did you see Mrs. Tennis’ car for the entire per- 
iod, when you first saw it at this curb line, which would be the east 
curb line, Piney Branch, until the collision? A. DidI see the car 
prior to that ? 

Q. No. From the time you first saw it when it was here until the 
collision, did you keep it under observation? A. No, sir. As I ap- 
proached the intersection I looked to my right and I saw the car just 
barely moving. I could see, I noticed the car at the left, stopped sign, 
and then as I drew up, I again glanced to the right. At that time I was 
well into the middle of the intersection, and observed the car to my 
right had not stopped. I proceeded to apply my brakes -- and the 
collision. | 

Q. Mr. Brown, thank you. 

(The witness resumed the witness stand.) 
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Q. IfI understand correctly, then, Mr. Brown, Mrs. Tennis, 
when you first saw her at the curb line, was moving? A. Yes, Sir. 
Q. Then you took your eyes off her car and looked to the left ? 
A. Yes, sir. 
Q. You looked back and she was still moving? A. Yes, sir. 


Q. And all this time you were traveling from the curb line on 
the left, which would be Butternut Street, to the point of the collision? 


A. Yes, sir. 

Q. Mr. Brown, what were the weather conditions that day, do 
you recall? A. It had been drizzling, kind of hazy out. 

Q. Were you able to see Mrs. Tennis’ car clearly? A. Yes, 


Q. How far would you estimate good visibility was that day? 
A. It would be within a block. 
Q. Ablock? A. Very good visibility, yes, sir. 
Q. Did you have any fog lights on? A. I had my parking lights 


Q. Did you notice whether Mrs. Tennis' car had? A. No, sir, 
I didn't. 

Q. Didn't notice? <A. No, sir. 

Q. Mr. Brown, did you collide with Mrs. Tennis' car or did she 
collide with yours, or was it one of those things where each collides 
with the other simultaneously? A. Well, she collided with me, sir. 

Q. Mr. Brown, how fast would you estimate you were traveling 
as you approached Butternut Street intersection? A. Myself? 

Q. Yes. A. Twenty-five. 

Q. Did you slow for the intersection? A. I might have dropped 
off a couple of miles an hour. 

Q. You think you might when you reached the curb line to about 
twenty? <A. Possibly. 
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Q. And then as you proceeded from that point to the point of 
collision, did you alter your speed either up or down? | A. Ihad my 
foot on the brake, applying it, just resting on the brake pedal. 

Q. In anticipation of anything? A. Yes, sir. 

Q. What was it you anticipated, Mr. Brown? A. Traffic. 

Q. Traffic coming from either side? A. Either side, 
direction, or forward. | 

Q. When you saw Mrs. Tennis' car moving from the curb line, 
you did not change your speed? A. Not at first, no, sir. 

Q. Did you notice whether her car changed its speed ? A. No, 
sir. ! 

Q. Do we understand by your answer that you didn't notice, or 
that it didn't change its speed? A. It apprently didn't change its 
speed, sir. | 

Q. You estimated, Mr. Brown, your vehicle moved about five 
feet in the direction in which you were traveling after the impact. 

Can you tell us how many feet Mrs. Tennis’ vehicle moved? A. After 
the impact ? | 

Q. Yes, sir. A. I know when the cars came to rest, sir, there 
was about five feet. between cars. | 

Q. Was she still on the east side of you? A. Yes, sir. 

Q. When she came to rest ? | 

Mr. Brown, you also gave a statement to the police at the scene 
of the accident, your version of what happened, isn't that!so? ASL 
believe I did, sir. | 

Q. Did you have a conversation with Mrs. Tennis ? A. No, sir. 

Q. Do you recall telling the officer at what speed you were 
traveling? A. Yes, sir. Between 20 and 25. | 

Q. Are you referring in this connection to your speed after 
you passed the curb line? Your speed in the intersection? A. No, 
sir. Before I reached the intersection. | 


Q. You were traveling between 20 and 25 before you reached the 


intersection? A. Yes, sir. 


54 

Q. And then you say that you did slow down some ? A. Some. 

Q. Would it now be fair to say that you might have been 
traveling between 15 and 20 miles per hour when you reached the 
curb line? A. Before I came into the intersection? 

Q. Well, at the curb line, as you were going to enter the 
intersection. A. No, sir. 

Q. What speed then would you say you were traveling? A. Be- 
tween 20 and 25, sir. 

Q. Then I might have misunderstood. Let me try again. Be- 
fore you reached the curb line, what speed were you traveling ? 
A. Lhad been traveling 25 miles per hour. 

Q. And this is what you told the police officer? <A. Yes, 


Q. And’ then when you reached the curb line you slowed ? 


A. Yes, sir. 


Q. So that from the curb line to the point of the collision, 


your speed was below 25? A. Yes, sir. 

Q. Might you have told the police officer, Mr. Brown, that you 
were going between 25 and 30 miles an hour? A. No, sir. 

Q. Are you sure of this? A. Yes, sir. 

Q. No doubt in your mind about it at all? A. No, sir. 

Q. How many feet would you estimate, Mr. Brown, between 
where you were at the curb line, when you first noticed Mrs. Tennis' 
car, and the point at which her car was at her curb line? <A. How 
close I was to the curb line? 

Q. No. The distance. I would like your estimate of the dis- 
tance between the point where your vehicle was, when you were at 
the curb line here, and her vehicle when she was at the curb line 
there. <A. It would be pretty hard to say at that intersection. 

Q. You can't give us an estimate? A. Not to be accurate 


on it. 
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THE COURT: If this is a convenient place, we will recess. 
I don't want to interrupt you. | 
MR. GEREL: That is perfectly all right, Your Honor. 
THE COURT: Ladies and gentlemen, we will recess for 
lunch until 1:45. The same admonition, please. 
(Thereupon, at 12:38 p.m., a recess was taken until 1:45 p.m.) 


AFTERNOON SESSION 
(The Court reconvened at 1:45 p.m.) 
GEORGE E. BROWN, the witness on the stand at recess, re- 
sumed the stand and further testified as follows: | 
BY MR. GEREL: | 
Q. Mr. Brown, you indicated that you had your parking lights 
on. Was that for the fog? A. No, sir. It had beena little hazy 
out and I usually put my parking lights on in cases like that. 


Q. You remember whether you put them out ? A. Not until 


the wrecker came for the car, sir. | 


Q. And then you put them out? A. Then they were put out. 

Q. Sothey were on until that time? A. Yes, sir. 

Q. Mr. Brown, you indicated that you had no conversation with 
Mrs. Tennis at the scene. Do you recall whether she had any con- 
versation with the police officer? A. Not that I recall, sir. 

Q. Youdo? A. No, sir, I do not. 

Q. You recall her speaking to the officer, Fattiew than recall- 
ing what she might have said? A. They were gree os 
yes, sir. 

Q. Would it refresh your recollection, Mr. Brow if I called 
your attention to -- page 40, Your Honor -- you recall'on the 15th of 
January, 1962, this would be about four months ago, you too made 
a statement during the course of a deposition? A. Yes, sir. 


Q. And the question was asked of you: 
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Were there any statements which you heard her, Mrs. 
Tennis; make with regard to her version of how the accident 
happened ? 

You answered: There was one statement I overheard her 
make, that she was new in the area and was taking this woman 
home and this woman was giving her directions where to go. 

Question: When did you hear that, and where were you 
and where was she when that was said? 

Answer: I was standing fairly close to them. I believe 
she was talking to the officer at the time, at the scene of the 
accident. 

Question: Was there anything else that you recall hav- 


ing heard her say in regard to the whys or wherefores of the 
: J 


happening of the accident ? 

Answer: She made the statement that she thought she 
had stopped at the stop sign but she wasn't sure. 
Do you recall that now? 

A. Yes, sir, I recall that now. 

Q. Mr. Brown, did there come a time, just before the accident, 
when you realized the dangerous situation which was developing ? 

A. Yes, sir. When I observed the car the second time, I realized 
it wasn't stopping. I immediately veered my car off to the left and 
applied my brakes. 

Q. And this of course would be, Mr. Brown, after each of you 
had crossed his respective curb line? A. Yes, sir. 

Q. Could you estimate for us, Mr. Brown, how far apart the 
cars were when you realized then that there was danger of a collis- 
ion? A. My vehicle was well into the intersection, the middle of 
the intersection at the time, and I believe her car was just -- just 
past the curb line, entering the intersection. 

Q. Could you help us by giving us an estimate of the approx- 
imately number of feet? A. Approximately 15 feet, between cars. 
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Q. Then it is fair to state, Mr. Brown, your impression is 

that the two cars were about 15 feet apart when you first realized 
there was a dangerous situation? A. Yes, sir. | 
Q. Mr. Brown, would it be possible that that distance was 

as much as 40 or 50 feet? A. No, Sir. 


Q. How sure are you of that, sir? 
THE COURT: That is his best recollection. 
Isn't it ? 
THE WITNESS: Yes, sir. 
BY MR. GEREL: 
Q. You recall it clearly? A. Yes, sir. | 
Q. You think, Mr. Brown, that you might have told the 
police officer it was 40 or 50 feet? A. Not that I recall, sir. 
Q. And if it were 40 or 50 feet -- | 
THE COURT: No. We do not speculate. 
MR. GEREL: I was using that merely as a premise for 
another question. | 
THE COURT: You better not start "ifing.” 
BY MR. GEREL: 
Q. Mr. Brown, were the streets wet? A. Yes, sir. 
Q. Would it have been possible for skid marks : have ap- 


peared on the pavement? A. No, sir. 

Q. Would that be because of the wet condition of the streets, 
or because rain might have covered them up? A. The wet condi- 
tion and the rain might have covered them up. It started raining 
shortly afterwards. 

Q. It started raining after the accident? A. Yes, sir. 

Q. It wasn't raining at the time? A. No, sir. 

MR. GEREL: I have no further questions of this witness. 

Thank you, Mr. Brown. | 

CROSS-EXAMINATION 
BY MR. SWINGLE: 
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Q. Mr. Brown, where did you get on to Piney Branch Road? 
Off of what street? A. Georgia Avenue. 

Q. How far is it from Georgia Avenue and Piney Branch up to 
the point where this accident happened? A. About five or six blocks, 
approximately. 

Q. In that five or six blocks what was your speed? A. Twenty- 
five miles an hour. 

Q. Was your speed then constant from the time you got on Piney 
Branch up until the time a moment before this accident occurred ? 

A. Yes, sir. 

Q. What streets or how many streets would you cross between 
Georgia Avenue and Butternut while you were traveling on Piney Branch? 
A. Well, I wouldn't know for sure, sir. 

Q. Would it be three or four streets? Would that be a fair 
estimate? A. A fair estimate. 

Q. And your speed remained constant at twenty-five? A. Yes, 
sir. 

Q. Isn't it a fact, Mr. Brown, that you observed the car to your 
left, which was headed east on Butternut, before you reached the inter- 
section of Butternut Street? A. No, sir. I observed that car a second 
after I saw Mrs. Tennis’ car. 

Q. It is not a question of which one you saw first. What I am ask- 
ing you is, did not you see the eastbound car before you reached the 
intersection of Butternut Street? A. About the same time I reached 
the intersection, sir. 


Q. About the same time? A. Yes, sir. 


Q. Well, you did then, as I understand you, look to your right 
first? A. Yes, sir. 

Q. And saw Mrs. Tennis’ car, and then imme diately looked to 
your left, is that right? A. Yes, sir. 

Q. You don't know whether Mrs. Tennis did or did not stop at that 
stop sign, do you? A. All indications, sir, she didn't stop. 
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Q. The speed you saw her traveling was five miles : hour ? 


A. Approximately five miles an hour. 
Q. That stop sign is located a car length or more balck of the 
132 Piney Branch intersection, is it not? A. Not quite that far, sir. 

Q. Not quite how far? A. Not quite a car length back. 

Q. Not quite acar length? A. No. | 

MR. SWINGLE: Indulge me a moment, Your Honor 2 

THE COURT: Yes. 

BY MR. SWINGLE: 

Q. You previously said possibly a car length, is that Peer ? 


Referring now to page 41 of the deposition. You were asked: 

Can you give me any idea at all as to how far it sits back from 
the intersection? Would it be more or less a car length from the 
curb? | 

And your answer was: 

Possibly a car length. 

Do you recall saying that ? 
A. I think I recall that, sir. 

Q. Youdo? A. Yes, sir. 

Q. Now, referring to page 12 of your deposition, going back to 
when you observed these cars, were you not asked this question, and 
did you no give this answer: | 

Would you tell me what you did then as you neared the 


intersection ? 


Answer: As I approached the intersection, Butternut and 
Piney Branch, to my right I saw this light colored car coming up 
at a slow rate and to my left was a car stopped at a stop sign. I 
approached the intersection. I noticed the light car was still 
moving and knowing it was a stop sign I proceeded on into the in- 
tersection. Upon further noticing the car to my right, it did not 
stop, it proceeded on across. 
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Now as I interpret this, it indicates that you saw the two 
vehicles before you got to the intersection. Is that what you meant 
to say? 

A. No, sir. 

Q. You didn’t mean that? A. No, sir. I was at the cross-walk 
of the intersection at the time I saw the vehicles. 

Q. What did you mean then when you said "As I approached the 
intersection,” I saw these cars? A. The intersection would be in the 
intersection. I was south of the intersection -- the crosswalk. I 
wasn't into the intersection as the intersection itself. 

Q. In other words, you had not gotten to the curb line extended 
when you saw these two vehicles? A. That is right, sir. 

Q. How far back from the curb line extended were you when you 
saw these two vehicles? A. Oh, about eight feet or so. 

Q. Was it eight feet when you saw the car on your left or was it 


eight feet when you saw the car on the right? A. On the right. 


Q. So it was after that you had reached what point when you saw the 
the car on the left with respect -- A. After I had passed the curb line. 

Q. Did you then look back again to your right to see the car you 
found out later was driven by Mrs. Tennis? A. Yes, sir. 

Q. What did you dothen? A. I observed the car looking back, 
realized that the car wasn't stopping, I immediately put my foot upon 
the brake and started to apply the brakes. 

Q. When you looked back to your right, or looked to the right 
the second time, where was the front of your car then with relation to 
the same curb line you have been speaking of ? A. Approximately in 
the middle of the intersection. 

Q. How far is that? A. It depends on how big the intersection 
is at that point. 

Q. I don't know. That is why I am asking. A. I don't know 
either, sir. 


Q. You have no idea? A. No, sir. 
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Q. Would you say it was a distance of five feet ? 
THE COURT: No idea, he says. 
BY MR. SWINGLE: 


Q. Can you tell me how many cars, space-wise would be per- 


mitted to go east on Butternut and how many west on Butternut ? A. Ap- 


proximately four cars, two abreast, in either direction. 


Q. Two abreast ? Now, would those cars then be passing to their 
respective rights of the street car tracks.? A. One would be to the right 


of the street car tracks and one would be on the street car track. 

Q. There would be additional space between the tracks if there 
would be no other automobiles? A. No, sir. The tracks would be too 
close together at that point. | 


Q. Too close together? There were two sets of tracks? A. Yes, 


THE COURT: You mean two tracks ? 
MR. SWINGLE: Let me rephrase it. 
BY MR. SWINGLE: | 

Q. There were tracks for eastbound street cars and there were 
tracks for westbound street cars? Two different sets, in that sense ? 
A. Yes, sir. 

Q. And these tracks -- was it athree-railtrack? Just for the 
wheels? A. The overhead is where the power came from. 

Q. The overhead is where the power came from. Au right. 

As you were traveling along Piney Branch Road, and as you were 


entering or about to enter Butternut, you were traveling where with 


relation to that marking that divides the two sides of the street ? A. I 
would be on the inside lane, next to the center strip in the road. 
Q. This, I think, you indicated as a marking? A. Yes. 
Q. You were next to that ? ? A. I was next to that. | 
Q. You weren't down on this side? A. No, sir. 
Q. What was the speed limit for you along Piney Branch Road ? 
137 A. Posted 25 miles an hour, sir. 
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Q. Twenty-five miles an hour? A. Yes, sir. 

MR. SWINGLE: I don't believe I have any further questions. 

MR. SHARFF: I would like to reserve my examination. 

THE COURT: All right. 

Have you anything further at this time ? 

MR. GEREL: I don't believe I do, Your Honor. 

THE COURT: You may step down, Mr. Brown. 

(The witness stepped down.) 

DONALD A. STONE 

was called to the stand in behalf of the Plaintiff, being duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 
BY MR, GEREL: 

Q. Officer, state your name, please? A. Donald A. Stone, 
assigned to the accident investigating unit. 

Q. Were you so assigned, Officer, on October 31, 1960? A. Yes, 
sir, I was. 

Q. Did you investigate an accident at Butternut and Piney Branch, 
Northwest? A. Yes, I did. 

Q. What time of the day did you arrive, Officer? A. We ar- 
rived on the scene about 4:40 p.m. 


Q. Did you learn after you arrived what time the accident hap- 


pened that you were investigating? A. We were told by the parties 
involved that it was approximately 4:05 when the accident took place, 
just getting dark. 

Q. Officer, when you arrived, were the streets wet? A. Yes, 
sir, they were. 

Q. Under those conditions, Officer, if there had been skid marks, 
would they have been retained on the ground? A. Not for any length 
of time. It was still raining at that time. 

Q. Officer, did you learn whether the vehicles had been moved 
by either of them? A. AsIcan recall, neither vehicle had been moved 
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after they came to rest. 
Q. Officer, I wonder if you would be good enough to approach 
the board and disregarding what is on it, except the intersection -- 
THE COURT: Why don't you use the other board? It may be 
less confusing and put north at the top, Officer. | 
MR. GEREL: Thank you, Your Honor. 
(The officer approached the board.) 


BY MR. GEREL: 


Q. If you would, Officer, please draw the intersection and then 


place the vehicles as you found them. A. As near as I can recall, the 


cars were in this position when we arrived on the scene. Something 
similar to this, I believe and No. 1 vehicle is Mrs. Tennis’ car and No. 
2 vehicle would be Mr. Brown's car. | 

Q. And is it your understanding, Officer. that they had na been 
moved? A. Asnear asIcan remember, neither car had been 
moved. | 

Q. Officer, where in that intersection was theron a stop sign? 

A. There is a stop sign over here and also there is one here. 

Q. Did you learn from which direction each vehicle had arrived 
at those locations? A. When we talked to both parties. we found 
Mrs. Tennis’ car came in this direction and Mr. Brown's car came 
from this direction. | 

Q. Officer, I think you can be seated now. 

THE COURT: Which one is No. 1, Officer, please? 

MR, GEREL: Mrs. Tennis, Your Honor. | 

THE COURT: All right. 

(The officer took the stand again.) 

BY MR. GEREL: | 

Q. Officer, you spoke, did you, with each of the Operators ? 
A. Yes, sir, I did. : 

Q. Had you also spoken with the passenger in Mrs. Tennis’ ve- 
hicle? A. A little at the hospital. She couldn't talk as I remember 


very well. 
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Q. Not at the scene? A. No. 

THE COURT: Did you say you talked to her at the hospital ? 

THE WITNESS: Yes, sir. She couldn't talk very clearly. 

BY MR. GEREL: 

Q. Now, do you know why, Officer? A. Well, we later found 
that she had a fractured jaw. It was told to us by the doctor. 

Q. Officer, you spoke with Mrs. Tennis then and what did she 
tell you about the accident? A. Mrs. Tennis told us that she came 
to the intersection and stopped at the stop sign and started to go after 
she looked to see if the way was clear and the passenger shouted stop 
and she said she couldn't stop in time. 

Q. The passenger at one point had yelled stop to her? A. That 
is what she stated to me. 

Q. Did she indicate to you, Officer, when she saw Mr. Brown's 
vehicle, the other vehicle involved? A. She stated she saw it when 
he was approximately fifteen feet away from her. 

Q. Did she indicate to you how fast either she or Mr. Brown's 
vehicle were traveling at the time? A. She stated that she was going 
approximately five miles an hour and she didn't know how fast the 
other car was going. 

Q. Did you also speak with Mr. Brown, Officer ? A. Yes, sir, 
I did. 

Q. Did Mr. Brown tell you how far from the scene of the collis- 
ion he was when he first noticed a dangerous situation? A. He said 


he noticed the other vehicle approximately 40 to 50 feet away. 


Q. Did he say, Officer, how fast he was traveling? A. He 
stated he was going approximately 25 to 30 miles an hour. 

Q. Officer, I am sorry to ask you to do this again and I should 
have had you do it at the board but did you learn where the point of 
impact was? A. Approximately, yes. 

Q. Would you mind, please? A. No. 

(The officer approached the board) 
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THE WITNESS: Near as we could determine from the debris 
and the street, there was a skuff mark that -- where the cars parted 
and as near aS we could determine, the point of impact was here. 
(indicating) Right about like this. The point of impact was 14 feet 
east of the west curb of Piney Branch Road. West of the east curb 


of Piney Branch Road would be in this direction. 
BY MR. GEREL: 
Q. Officer, from your observation, were you able to determine 


which vehicle struck the other or whether it was a mutual -- ora 
simultaneous sort of thing ? | 

MR, SWINGLE: I object. | 

THE COURT: I think I will sustain the objection. | This would 
be a conclusion on his part. You may ask him about the|physical as- 
pects, Mr. Gerel. 

MR. GEREL: I will do that, Your Honor. | 

BY MR. GEREL: 

Q. Officer, what damage occurred to each of the automobiles ? 
A. Well, my estimate stated that Mrs. Tenn:s' car was approximately 
$300 damage to the left front of her car. | 

Q. I didn't mean the dollar value, Officer; I am sorry. Physi- 
cally, what part of her vehicle was damaged? A. The left front. 

Q. And Mr. Brown's vehicle? A. His was on the right front. 

Q. Officer, did you learn the distances between the streets, the 
north and south sides of Butternut Street? A. The distance between 
the north and south side ? 

Q. The width, yes. A. Butternut Street was 45 feet wide. 
Piney Branch Road is 55 feet wide all the way across and then there 
is a center island of approximately 12 feet wide running! down the 
center. | 

Q. Officer, at the time of your arrival, did you datice whether 
parking lights were on either vehicle? A. That. sir, I don’ t recall. 
At this time on my notice, I have, it was getting dark. I don't have 
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whether the lights were on. It was raining and I do remember that 


the cars on the way up there and so forth, had their lights on but I 


don't remember whether either of these cars did. 

Q. Where was Mrs. Harrington, the passenger in Mrs. Tennis' 
vehicle, when you arrived? <A. I don't recall that either. I believe, 
as near aS I can remember, she was onthe way to the hospital in an 
ambulance. 

MR. GEREL: I have no further questions. Thank you, Officer. 

THE COURT: Do you want the officer to stay at the board? 

MR. SWINGLE: No, I would like to see what he was reading 
from. 

THE COURT: All right, sir. Have a seat, Officer. 

(The officer returned to the witness stand) . 

MR. SWINGLE: Would you indulge me just a moment, Your 
Honor ? 

THE COURT: Yes, sir. 

MR. SWINGLE: Thank you. 

THE COURT: Mr. Sharff, if you would like to look at it at the 
same time, you may. It may save time, sir. 

(Mr. Swingle and Mr. Sharff looked at the officer's notes) 

CROSS -EXAMINATION 
BY MR. SWINGLE: 

Q. Officer, isn't it so that to the north of Butternut Street 
there is no parking, parking in the sense of this grass strip? It is 
south of it, is it not but not north of it, isn’t that right? A. I don't 
recall exactly. I thought it was. 

Q. You don't have a specific recollection? A. No, sir. 

Q. Did you measure the distance from what you determined to 
be the point of impact up to where the Tennis car came to a stop? 
A. The distance ? 
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Q. From here tothere, yes. A. Mrs. Tennis' car went 
roughly 76 feet after we determined the point of impact, 

Q. Now, is that 76 measured from here to the front or to the 
rear of her car? A. To the front. 

Q. And was there any indication as to how far A Brown car 
went from the point of the accident to the place where it -- A. Yes, 
sir. Mr. Brown's car went 24 feet. 

Q. 24feet? A. Approximately. 


Q. First on 75, you say? <A. 76 was the first. ! 


Q. How many lanes are there for travel north bound on Piney 
Branch Road? A. Three, I believe. | 

Q. Three? A. Counting the parking lane. 

Q. When you arrived, were there any cars parked south of 
Butternut on the east side of Piney Branch Road? A. No, not that 
I can remember. | 

Q. And the point of accident, you say, was 14 feet -- that would 
be out into the intersection -- other words, west of the east curb line? 
A. Yes. | 

Q. Do you have any indication as to where it happened with 
regard to the north curb line of -- extend of Butternut Street ? In 
other words, from here down or up, whichever way it was vee ae | 
would say approximately 18 feet, as 1 can remember but I don't have 
that measurement on my sheet here. | 

THE COURT: Excuse me, Mr. Swingle. Did you een that ? 
You are showing a north part of what would be a cross-walk, aren't 
you, sir? 

MR. SWINGLE: Yes, you are right. Iam sorry. 

BY MR. SWINGLE: 

Q. Now, as I understand you when you were talking about what 
Mrs. Tennis said to you, she related to you that she had stopped at 
the sign, is that right? A. Yes. | 
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Q. And it was after that she started up from that stop and the 
passenger yelledto her? A. That's correct. 

MR. SWINGLE: I have no further questions. 

THE COURT: Mr. Sharff. 

BY MR. SHARFF: 

Q. Officer, was the Tennis automobile headed straight north on 
Piney Branch Road? A. When we found it ? 

Q. Yes. A. No. The front of it was headed in towards the curb, 


as I remember, on an angle. 


Q. It was generally a northernly direction? A. Yes. 
MR. SHARFF: That is all I have. 
MR. GEREL: Nothing further, your Honor. 
THE COURT: Officer, you are excused. 
whereupon counsel for the plaintiff offered certain traffic regulations 


into evidence. 

MR. GEREL: Your Honor, the traffic regulations we would 
want, of course to -- 

THE COURT: Come to the bench, please. 

(Bench Conference.) 

THE COURT: Which ones do you desire, Mr. Gerel? 

MR. GEREL: The ones I indicated in the pre-trial order. I 
think each is noted there. 

THE COURT: You ask for 22-A, B andC. Is there any objection 
to any one of those and also 99-C ? 

MR. SWINGLE: Let me see. 22-A and B. Which one is C now? 

THE COURT: That is speed, isn't it? 

MR. GEREL: Which number ? 

THE COURT: 22-C, Mr. Gerel. 

MR. GEREL: It appears on 16-A. 

THE COURT: What does it say, sir? 

MR. GEREL: "The driver of every vehicle shall, consistent 
with the requirements of (a) drive at an appropriate reduced speed 
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when approaching and crossing an intersection or meeRy grade 


crossing." 
THE COURT: Is there any objection to C ? | 
MR. SHARFF: Ido. That applies to an uncontrolled inter- 


section. | 

THE COURT: It was uncontrolled as to him, sir. 

MR. SHARFF: It had a stop sign, however. | 

MR. SWINGLE: This doesn't delineate that. | 

THE COURT: Well, I think I will give 22-C, si Sharff. Is 
there any objection to 22-B or A? 

MR. SWINGLE: No, sir. | 

THE COURT: Allright, sir. We get to 99-C.. If the jury be- 
lieves that someone was talking, I think that it is appropriate. 

Are those the only ones that you are interested in? 

MR. GEREL: The only one -- | 

THE COURT: Stop sign is one. What is that? Is that 48, 
Gentlemen ? | 

MR, SWINGLE: Yes. 

THE COURT: All right, now, what else ? 

While we are here thinking about it, can we go to the mortality 
table? What is that ? | 

MR. GEREL: Her age is 60. She has 24 years. 

MR, SWINGLE: May I see what it says? : 

THE COURT: Yes. We might as well get rid of this while 
we are here. I don't see ary other request for a regulation, do you 


Gentlemen ? 

MR. SWINGLE: No, sir. 

MR. GEREL: May I have it back, the table ? 

THE COURT: Allright. Let me suggest this to you: You show 
it to these two gentlemen and if you have any question about it, come 
back and if not, we will understand this is the figure, 24, 

MR. SWINGLE: I don't know. 
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THE COURT: I will treat it as 24 unless one of you. correct 
it. You may show it to them. 

MR. GEREL: I will be happy to. I want to be sure that we 
have all of these. 

THE COURT: I don't see anything in addition, sir. 

MR. GEREL: Do we have 48, the stop sign? 

THE COURT: Yes, sir. 

MR. GEREL: All right, Your Honor. 

THE COURT: You rest, is that correct ? 

MR. GEREL: Yes, sir. 

MR. SHARFF: MayI make this while we are at the bench, 
Your Honor. 

THE COURT: Yes, sir. 

MR. SHARFF: I am going to move for a directed verdict on 
behalf of the defendants Brown on the basis that no negligence has 
been shown in this case by any party on the part of Mr. Brown which 
would be the proximate cause of the accident. 

THE COURT: I will deny it, Mr. Sharff. I think there is suffi- 


cient evidence for it to go to the jury on one or two approaches. 
Do you have anything you would like to say, sir? 
MR, SWINGLE: I will put it in two words. I make the same 


motion. 

THE COURT: I will deny it for the same reasons. I think it 
is a question for the jury. 

(End of Bench Conference.) 

THE COURT: Which of you gentlemen want to proceed? 

MR. SWINGLE: Will you take the stand? 

SARAH TENNIS, 
a defendant, was called to the stand by her counsel, Mr. Swingle. 
DIRECT EXAMINATION 
BY MR. SWINGLE: 

Q. Mrs. Tennis, I am not sure I asked you about this but I 

want to ask it again, if I did. How long had you been in Washington 
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prior to the happening of this accident? A. Almost three weeks. 
Q. Almost three weeks and you come from where ? 
A. Appalachia, Virginia. 

Q. What was your reason for being in Washington at the time ? 
A. Sir? 

Q. Why were you in Washington? A. My daughter-in-laws 
grandfather had passed away the last of September and she attended 
his funeral and I brought her back. | 

Q. I see. Now, onthe day of the accident, can you tell me at 
the time of the accident whether the lights were on in the front of 
your car and also whether they were on in the front of Mr. Brown's 
car? A. I don't remember seeing Mr. Brown's lights but the car 
opposite me, his lights were on. | 

Q. How about your lights? A. Mine were on. | 

Q. Which lights did you have on? A. Low-beam lights. 

Q. You say you don't remember whether Mr. Brown's lights 
were onornat? A. I didn't -- I don’t remember seeing his 
lights, no. | 

Q. You don't recall seeing it? A. No. 

Q. All right. Had you ever been to this particular intersection 
before, that is, Butternut and Piney Branch Road before the time of 
this accident? A. No. | 

Q. When you got into the car, I believe it was ih front of 


High's store and you were working there at the time with Mrs. 
Harrington, isn't that right? A. Yes. 
Q. When you got into the car, did Mrs. Harrington say to you 


as to how or where you would go on your trip over to Georgia 
Avenue? A. Yes, she said to turn around and go back to Butternut 
and turn -- 

Q. Did you make a U-turn? A. Yes. 

Q. Which street were you onthen? A. I was | on 4th. 
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Q. And you turned around and went up to Butternut, is that 


correct? A. Yes. 

Q. When you got to Butternut, what did you do? A. I stopped 
and turned right. 

Q. And proceeded west on Butternut? A. West. 

Q. Now, were there any streets between 4th and Piney Branch 
Road, any intersections? A. Yes. Fifth and -- I think there was 
Fifth Street and then we came to Piney Branch. 

Q. Allright. Now, as I understand your previous testimony, 
you said that you came to a stop at the sign? A. Yes. 

Q. Now, at that time, I believe you mentioned a car which 
was east bound on Butternut Street and was that car when you saw 
it at a stand still or was it moving? A. He was at a stand still. 
He and I both were at a stand still, at the same time. 

Q. Now, was there any time after that that you saw any mo- 
tion or activity on the part of the east bound car ? 

In other words, did it move at all after you first saw it ? 

A. Well, no until we both proceeded to go and I was going 
west and he was going east at about the same time. 

Q. In other words, you started up from the sign about the 
same time that he did, is that right? A. Yes. 

Q. When you talked with the police, where did that conversa- 
tion take place? A. Inthe hospital, I think. 

Q. Were you at the hospital? A. Yes. 

Q. Asapatient there? A. Yes. 

Q. Now, at any time from the time you turned onto Butter- 
nut Street down to the time you got to Piney Branch Road, did your 
speed ever reach 25 miles per hour? A. No, sir. 

Q. What would you say was your maximum speed that you 
went in that distance? <A. I would say about 15 miles because the 
weather was bad and the visibility was bad and I wasn't familiar 
with the streets and so I was just going slow. 
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Q. Did Mrs. Harrington have any conversation with you 
and in turn did you have any with her while you were going from 
4th Street to the point of the accident? A. We were talking as 
usual and I don't know just what the conversation was . 

Q. Did you have any conversation as to where you should 
drive ? In other words, what streets you should drive on? A. No, 
not until I came to the stop and then I asked her if I was to go 
right or left or straight ahead. 

Q. When you asked that question, were you then moving or 
were you then stopped? A. No. I hadn't started yet.: 

Q. You had not started. What do you mean by that 2: A ST 


wasn't moving. I was getting directions first. 


Q. This was while you were at the stop sign? A. Yes. 
MR. SWINGLE: I have no further questions. | 
BY MR. SHARFF: 

Q. Mrs. Tennis, you saw this car stopped across the street 
coming in the opposite direction on Butternut? A. Yes. 

Q. Then you say it moved away. Do you know whatever 
happened to that car? A. I didn't see him after he started and 
then Mr. Brown and I had the collision and I never noticed his car 
any more. | 

Q. Now, had you started into the intersection when you saw 
this car on the other side start to move? A. Yes. 

Q. Youhad? A. Yes. When he started, I started. I looked 
right and left and thought since he was coming on, we were in the 


clear. 


Q. You say since he was coming on, you thought the way was 


free andclear? A. Yes. 
Q. And you didn't look? A. No, I looked right and left and 
then ahead. 


Q. After you saw the other car start to move away? A. No, 
I looked before I started. 
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Q. Mrs. Tennis, were you depending on the movement of 
this car that was on the west side of Butternut Street to give you 
an indication that the way was clear? <A. No. 

Q. What did you depend on? A. I was looking and when I 
didn't see anything coming or going up or down Butternut -- I 
mean Piney Branch, I thought that I was in the clear and I pro- 
ceeded to go ahead and the other car also moved, also proceeded 
to come. 

MR. SHARFF: That is allI have, Your Honor. 

CROSS-EXAMINATION 
BY MR. GEREL: 

Q. Mrs. Tennis, last week you indicated that the weather 
was rather foggy and you were having some difficulty seeing, is 
that not correct? A. Yes. 

Q. And doI recall correctly that this was part of your ex- 


planation for not having seen Mr. Brown as he approached the in- 


tersection of Butternut Street? A. It could have been. 

Q. You heard the officer testify, of course, that the distance 
between this side of Piney Branch and the opposite side is about 
55 feet? A. Yes. 

Q. The distance between one side of Butternut and the other 
is 45? <A. Yes. 

Q. Incidentally, is this diagram that the officer drew reason- 
ably accurate according to your recollection? A. There wasn't 
the divider on the other side ? 

Q. This side? (Indicating) A. -- north of Piney Branch. 

Q. But as far as the vehicles are concerned, is that accurate ? 
A. Yes, I would say yes. 

Q. Mrs. Tennis, would you be good enough to approach this 
board and show us where Mr. Brown's vehicle was when you first 
saw it, please ? 
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MR. SHARFF: I object. I think she testified several times she 
didn't see the -- at the time of the impact. 

THE COURT: Did you see it, Madam ? 

THE WITNESS: I don't recall seeing it until the impact. It all 
happened so quick. | 

BY MR. GEREL: 

Q. We understand, Mrs. Tennis, that the vehicle was just about 

here when you first saw it, is that correct? (Indicating) A. Well, we 


were ready to collide when I saw it. It wasn't anything I could do about 


it. 
Q. Other than fog, was there anything obstructing i“ vision? 

A. Yes, this corner was extended some. | 
Q. I beg your pardon? A. Where Mr. Brown was coming. I - 

maybe I can show you better on the diagram. 
Q. If you would, please. 


(Witness left the stand and approached the board) 

THE WITNESS: This street here, you know -- this was down, the 
corner and this one was extended some and when you stop here, you 
couldn't see the cars over on Piney Branch until you came way up. 

THE COURT: Speak louder, Madam. The jury can't hear you. 

THE WITNESS: Out of the curb or maybe a little further than the 
curb if you would get a clear view of this car over here. | 

BY MR. GEREL: 

Q. Did you proceed tothe curb? A. I slowly proceeded to the 
curb and I didn't see anything over here. I didn't see this man on this 
side. | 

Q. When you got to the curb, Mrs. Tennis, was there anything ob- 
structing your vision of this line of traffic? A. Well, this, as I say, 
was extended, this corner was extended more and this was extended 
which cut the view from here to here. (Indicating) 


Q. Were there any cars parked along here? A. I don't think so. 
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Q. Mrs. Tennis, at what speed would you say you were traveling 
at the time of the collision? A. About five miles. 
Q. You may resume the stand. 


(Witness resumed the stand) 
BY MR. GEREL: 

Q. I believe you indicated last week, Mrs. Tennis, that it was 
your understanding of Mr. Brown's vehicle that it struck yours, is that 
correct? A. Well, it felt -- it seemed that way. I couldn't be accurate 
and say that he did or that I hit him. I really don't know which one of us 


hit the other. 

Q. At this time you don't know. A. Yes. 

Q. Do you have any explanation, Mrs. Tennis, of why your vehicle 
traveled approximately 76 feet after the accident ? A. No, other than 
just the impact. It hit so hard that it shoved it on down. 

Q. Did you have occasion to examine Mr. Brown's vehicle? A. No, 


Q. Did you get out of your car yourself? A. Yes. 
Q. And did you walk back to the scene of the accident ? +A. No, 


MR. GEREL: No further questions, Your Honor. 

MR. SHARFF: I have just one. 

REDIRECT EXAMINATION 
BY MR, SHARFF: 

Q. Mrs. Tennis, when you at the time of the impact, did you have 
your foot on the accelerator? A. No, I removed my foot. Well, I could 
have, yes. 

Q. Did you ever put your foot on the brakes? A. I don't remem- 
ber. I don't remember. 

Q. Now, you approached this intersection at about five miles an 
hour after you stopped at the stop sign, did you not, Madam? A. Yes. 

MR. SHARFF: That is all. 
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THE COURT: Allright. You may step down. 


MR. SWINGLE: I have nothing further, Your Honor. 
MR. SHARFF: I have just a few questions to ask Mr. Brown. 
GEORGE E. BROWN 
a defendant, was called to the stand by his counsel, Mr. Sharff. 


| 


DIRECT EXAMINATION 
BY MR, SHARFF: 

Q. Mr. Brown, what is your occupation, sir? A. Professional 
driver. 

Q. Who do you work for? A. Giant Food, mouporate-: 

Q. Now, Mr. Brown, I believe you testified in response to Mr. 
Swingle's question the other day that as you were about to enter the 
intersection of Butternut Street. you saw Mrs. Tennis approa¢hing the 
curb of Piney Branch Road traveling about five miles an hour ? A. Yes. 

Q. And that you assumed she would stop? A. At that rate of speed, 
I assumed she was getting ready to stop. | 

Q. Now, when did you next observe her, Mr. Brown ? e At first 
personally observing her rate of speed and assuming she was going to 
stop, I turned my attention to my left and the car on the left cotner or to 
my left had stopped and I proceeded on across and at the same time ob- 
serving my right again and by that time I was right in the middle of the 
intersection. | 

Q. And where was Mrs. Tennis’ vehicle at that time? | A. Ap- 
proximately across -- completely across the cross-walk. 

Q. Now, what, if anything, did you do -- strike that. 

Was there any traffic south on Piney Branch Road? A. Yes, sir, 
there was a Buick, fairly late model coming south at the time. 

Q. Now. when you observed Mrs. Tennis’ vehicle the second time, 
what. if anything, did you do? A. The first thing I started to do was 
take my foot off the accelerator and apply the brakes and I did sound my 
horn and attempt to go to my left but seeing this oncoming car, I stopped. 

MR. SHARFF: That is all. | 
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BY MR. SWINGLE: 
Q. Mr. Brown, as I understand it and correct me if I am wrong, 


when you first saw Mrs. Tennis, the front of her car was at or passed, 


in other words, west of this curb line, east curb line extended of Piney 
Branch Road? A. I believe it was just about even with the curb line. 


Q. The front of her car was even with the curb line? A. Yes, 


Q. That's when you first saw it? A. I believe it was. 

Q. And the second time you saw it, where was she? A. Approx- 
imately a car length out into the intersection. 

Q. In other words, that would be half of this half? A. I believe 
there are two lanes of traffic going north and she was well out into the 
first lane, curb lane. 

Q. You say that is dividing two lanes and she was where now? 

A. Out in the curb lane of traffic. She was well out into the curb lane 
of traffic. 

Q. She was well out in this lane? (Indicating) A. Yes. 

Q. Now, the accident occurred inthis lane? A. Yes. 

Q. That is the lane nearest to the center of the street? A. I was 
traveling in the inside lane. 

Q. Sothat was the lane that you were proceeding in? A. Yes, 


MR. SWINGLE: I don't have any further questions. 
MR. GEREL:' I just have a few questions, Your Honor. 


CROSS -EXAMINATION 
BY MR. GEREL: 

Q. Mr. Brown, when I asked you last week if you may have told 
the officer that you saw the Tennis vehicle 40 or 50 feet from the point 
of the collision, I think you indicated -- 

A. The first time? 
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| 
Q. Yes. The recollection of what you said, of course, will be left 


to the jury. You do recall denying that you had told the officer that you 
were 40 or 50 feet at the time you saw Mrs. Tennis’ car? A. No, sir, I 
don't recall that. | 

Q. You do not recallthat? A. No, sir. 

Q. Do you recall last week when I asked you whether you might 
have told the officer that you were traveling 25 to 30 miles an hour and 
you denied that? A. Yes, sir. I was traveling about 25 miles per hour. 
I never got above 25 at any time. | 

Q. You recall the officer this morning telling -- A. | Yes, sir. 

Q. Mr. Brown, your testimony is, if I understand it, that the point 
of impact was inthis lane? (Indicating) A. Yes. sir. 

Q. And not in this lane as testified to by the officer ? ? A. Yes, sir. 

Q. And is it correct also that your testimony is that you were at 
this cross-walk or before it when you first noticed Mrs. Tennis’ car? 

A. I was in the cross-walk, yes, sir. | 

Q. Using this as representing a curb lane, I don't believe the 
dividing strip comes up at that point but assuming we have la curb lane 
and-- A. Yes, sir. | 

Q. Your testimony is that you were at this curb lane or possibly 
not yet there -- A. At the curb lane. 

Q. When you first saw Mrs. Tennis? A. Yes, Sir. | 

Q. And at that point she was at her curb lane? A. Yes, sir. 

Q. Mr. Brown, Mrs. Tennis was moving, although you saw slowly 
when you first saw her? A. Yes, sir. | 

Q. And then you took your eyes off her vehicle and moved to the 
left? A. Yes, sir. 

Q. That was for what purpose, to determine if a vehicle on that 
side was coming across? A. To see if the traffic on the lefthand side 
had stopped or if there was any traffic. | 
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Q. You were more concerned with traffic over here than this 
moving vehicle ? A. Presuming the car I saw first was stopping. 

Q. But she was at that point moving? A. Yes, Sir. 

Q. Passed the stop sign and she had already passed the stop 
sign? A. Yes, sir. 

Q. When you looked back, Mr. Brown, what point were you in the 
intersection looking back to see Mrs. Tennis’ vehicle a second time ? 
A. Approximately in the center of the intersection. 

Q. And lastly, Mr. Brown, which vehicle struck the other ? 

A. Mrs. Tennis’ vehicle struck mine. 

Q. Her vehicle struck yours? A. Yes, sir. 

Q. There is no question in your mind about that? A. No, sir. 

MR. GEREL: I have no further questions, Your Honor. 

THE COURT: All right, you may step down. 

Do either of you gentlemen have anything further ? 

MR, SWINGLE: No, sir. 

MR. SHARFF: Ido not, Your Honor. May we approach the bench? 

THE COURT: Yes, sir. 

(Bench Conference) 

PROCEEDINGS BETWEEN THE COURT AND COUNSEL 
MR. SHARFF: Your Honor, I want to renew my motion at this 


THE COURT: All right, sir. I will deny it for the same reasons. 
MR. SWINGLE: I make the same motion. 
THE COURT: I will deny it for the same reasons heretofore stated. 


I think it is sufficient to go to the jury. 

MR. GEREL: Your Honor, I checked the table and I find that the 
life expectancy, if I read this correctly, in a 60 year old female like 
Mrs. Harrington is 19.2 and not 24 years. I want to correct that, 19.2. 

THE COURT: Show it to these gentlemen. 

MR. SWINGLE: That is what it appears to Say. 
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THE COURT: All right. Now, do we have anything further ? 

MR. GEREL: Well, I will want a directed verdict on the question 
of contributory negligence but this may be premature. | 

MR. SHARFF: I didn't hear. 

MR. GEREL: This may be premature but I think we are entitled 


to a directed verdict against one or both of the defendants | ‘on the basis 
of their own testimony. | 

THE COURT: Did you say a directed verdict ? | 

MR, GEREL: Yes. There must be a finding for the plaintiff 
under the facts of the case. | 

THE COURT: I will deny it at this time, sir. I would not know 
which one or both to direct it to. 

MR, GEREL: That wouldn't matter, Your Honor. 

THE COURT: It matters to me. 


MR. GEREL: Well, I differ. I think you can. | 


THE COURT: You are protected on the record, sir! 
You are saying as to either of them? | 
MR. GEREL: In other words, she 15s entitled to a verdict. 
THE COURT: All right. Now, what else do you have, sir? 
MR. SHARFF: Are we going to go into the instructions, Your 


Honor ? 

THE COURT: Yes, if you have any. 

MR. SHARFF: Yes. | 

MR. GEREL: Shall we do this at the bench or excuse the jury 
temporarily ? 

THE COURT: We will excuse them. 

(End of Bench Conference.) | 

THE COURT: Ladies and Gentlemen, we will take up matters 


which don't corcern you at this time. You are excused to return to the 


jury room, please, with the same admonition. 


(Jury excused from the court room) 


240 
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MR. SHARFF: This No. 1 of mine, Your Honor, will be probably 
covered in Your Honor's charge. 

THE COURT: Very well, sir. 

Do you have some, Mr. Gerel? 

MR. GEREL: Yes, I do, Your Honor ? 

I assume that the court will render the standard instructions 
on negligence and so forth including the determination of damages and 
so I didn't prepare any special instructions for those. 

THE COURT: All right, sir. 

(Copy of instructions given to counsel in the case) 

THE COURT: Have you gentlemen had a chance to read the 
prospective prayers presented ? 

MR. SWINGLE: I have, Your Honor. 

MR. GEREL: I am in the process of reading the Tennis instruc - 
tions. 

THE COURT: We will proceed when you are ready, sir. 

All right, Gentlemen, let's go first to the plaintiff. 

Is there any objection to No. 1? 

MR. SHARFF: Your Honor, the only objection I have, I think that 
the court should instruct the jury when and I think it should be if in- 
stead of when. 

THE COURT: Do you have any objection to that, sir? 

MR. GEREL: No. 

THE COURT: All right, sir. With that No. 1 of the plaintiff is 
granted there being no objection. 

Any objection to No. 2 Gentlemen ? 

MR. SWINGLE: I have none. 

THE COURT: If there be none, No. 2 is granted in substance. 

No. 3, in substance. 

MR. SWINGLE: Well, now, I am going to object. In the first in- 
stance the time has been changed. 
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THE COURT: That is correct, sir. It is reflected hereon, Sir. 
MR. GEREL: It is 19.2. | 
THE COURT: He has corrected mine, Mr. Swingle. With that, 
there is no objection ? | 
MR. SWINGLE: No. 
THE COURT: All right. No. 4? 
MR. SWINGLE: I object to that. | 
THE COURT: I don't know how you could get that. What would 


be the measure ? 


MR. GEREL: I don't know. | 


THE COURT: If you don't know, I will deny this, sir, because I 
don't either and I don't think the jury can speculate. 
MR. SHARFF: There is no testimony about -- 
THE COURT: I will deny No. 4 sir. 
MR. GEREL: Your Honor, I don't think the jury is all together 
without common sense and this would be room and board for several 


weeks and they know what groceries are and they have some idea of 


what domestic assistance would be. 
THE COURT: I will deny it, sir, and you can take eee 
MR. GEREL: Well, I do that, Your Honor. 
THE COURT: All right. I think it would be pure speculation on 


the evidence in this case, sir. 


I think they are entitled to five. Do you have any objection, 
Gentlemen ? 

MR. SHARFF: I think that is a conclusion and there again I 
think it should be if Mrs. Harrington. | 

THE COURT: That is, if you find? 

MR, SHARFF: Yes. 

THE COURT: As amended, I understand there is no | abisetivn 
thereto ? | 

MR. SHARFF: No. | 
THE COURT: All right, sir. : 

| 
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MR. GEREL: Your Honor, excuse me. I do want to state for 
243 the record that I feel that the Plaintiff is entitled to an instruction that 
she was not contributorily negligent inasmuch as there was absolutely 
no testimony to the effect that she was. 

THE COURT: We will come to that, sir. 

MR. GEREL: After we have been through the instructions? 

THE COURT: Yes, sir. 

MR, GEREL: Thank you, Your Honor. 

THE COURT: We will take the Defendant Tennis now. 

As to the first one, what is it? 

MR. SWINGLE: My position is this, Your Honor: AsI indicated 
to you before, I feel that there is evidence there sufficient to allow this 
jury, if they see fit, to find contributory negligence on the basis that 
the plaintiff knew of our unfamiliarity with the location and in fact, 
that was apparently one of the reasons for being there, was to show us 
how to get there. 

According to what the plaintiff had to say, she testified that for 
the whole distance that we traveled on Butternut Street, the two 


blocks, at least, there was never any decrease in the speed which 


she said was 25 miles an hour. Now, it seems to me, anyone, whether 
they are in control of a vehicle or not in control of a vehicle, had a 
duty to warn this driver or a driver of any situation that suggests an 
accident may occur. 

I say particularly with reference to the stop sign and Mrs. 
Harrington knew and she testified she knew that the stop sign was 
there and yet in'spite of that, and in spite of her knowledge that this 
car was not slowing down at all, that it continued, she at no time ever 
made mention about a stop sign, ever objected to the speed of 25 miles 
an hour and just! on that basis and on the further basis that if the car 
was going at that speed and if we are to take any benefit or heed of the 
traffic regulations, I should say, that you should drive at a reduced 
speed under adverse weather conditions and that further was a reason, 
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as I see it, why this plaintiff, knowing. as I say, initially that we were 
not familiar with this location, should have certainly protested, which 
she did, both as tothe speed and as to the fact that she didn't slow 
down for at least this intersection. the Fifth Street intersection and 


according to what the plaintiff said, did not slow down in the slightest 


for the Piney Branch Road intersection. 

I feel that a passenger, under the circumstances of this case, 
had the duty to certainly protest or to warn or otherwise let Mrs. 
Tennis know that there was a sign there and to protest the speed she 
was traveling under adverse weather conditions that existed that day. 

Although it was ultimately decided the other way, I was looking 
here and I didn't bring it, a case of Bernhart versus City and Suburban 
Railway Company, and it is about 48 or 49 Appeals, that says there 1s 
an obligation on a passenger when they see danger or see ia circum- 
stance that suggests something should be done by the driver that they 
should warn or protest or to take some active part in letting this other 
person know. I did pick up and bring with me a case of Boyd versus 
Hammond and it is in the advanced case of the Atlantic Reporter and 
cited as 187 A 2d, 413 and it happens to be a Delaware case and they 
are talking about instructions and the trial judge, however, instruc - 
ted the jury specifically that the negligence of the driver could not be 
imputed to the plaintiff passenger but we are not Saying it should be 
imputed and he then went on to instruct the jury that passengers never- 
theless have a duty not to ride with an inexperienced driver and also a 
duty to maintain a look out and to give appropriate warning when dan- 
ger threatens and they cite -- I don't know whether it is Delaware 
case or not but it is Pointer versus Townsend in 130 Atlantic 678 and the 
jury is further instructed that violations of these duties is negligence 
and a contributing cause to the accident would bar recovery by the 
plaintiffs. There was sufficient evidence offered during the trial to 


warrant the giving of these instructions. 
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THE COURT: Mr. Swingle, let me ask you this: Are you Say- 


ing to me that the testimony and I have a note that reflects that this 


lady plaintiff testified that the car in which she was riding continued 
at the normal 25 miles speed and made no stop either at Fifth Street 
or at Piney Branch Road? 

MR. SWINGLE: That's right. There was no change in the speed 
at all. It continued 25 and I think she said it in almost so many words. 

THE COURT: Is that all you have to say, sir? 

MR. SWINGLE: Yes. 

THE COURT: Mr. Sharff, I assume you agree ? 

MR. SHARFF: Yes. 

THE COURT: Can you give me any other facts that would be 
helpful ? 

MR. SHARFF: Well -- 

THE COURT: Let me ask youthis: My notes seem to reflect 
what has been said by Mr. Swingle, namely, that this plaintiff said 
that she was in the car and the speed of 25 miles an hour was main- 
tained and this driver did not stop and I assume from that there was 
no slowing down. Is that your understanding ? 

MR, SHARFF: That was the testimony, Your Honor. There 
is one other thing that I cannot say positively on but my recollection 
of the testimony further is that when Mrs. Tennis approached the 
stop sign, she looked at the plaintiff to inquire about directions and at 
that time the plaintiff said you go ahead or go through. That is my 
recollection but I am not saying it absolutely positively. Mr. Swingle 
may recall. 

THE COURT: I am going to grant this. 

MR. GEREL: Will you hear from me ? 

THE COURT: Yes, sir, I will hear from you, sir, but I thought 
you had given me what you had. 

MR. GEREL: No, Your Hmor. 
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THE COURT: Is there anything they have said wrong ? 

MR. GEREL: I think Mr. Sharff's last comment is not all together 
accurate but even assuming those facts, this doesn't establish even a 
possibility of contributory negligence warranting an instruction. 

First we have the testimony of Mrs. Tennis that she stopped and, 
therefore -- | 

THE COURT: Let me interrupt you, so you andI gan get a pre- 
mise. I don't think it makes any difference. I am inclined to agree 
that Mrs. Tennis did say so andI will agree with you temporarily, at 
least. | 

We have something else that might be helpful to your cause, 
namely, the testimony of Mr. Brown that this lady did in fact slow down 
and when he first saw her she was traveling at the rate of about five 


miles an hour. 


If there be any theory on which contributory negligence should 
| 


go to the jury, I am required, as a matter of law, to give an instruction, 
and I, therefore, say to you, first, was the testimony of your client that 
the defendant Tennis did maintain a normal 25 miles per hour ? 

MR. GEREL: I believe that is correct, Your Honor. This war- 
ranted instruction of contributory negligence of a person driving within 
a normal rate of speed -- | 

THE COURT: Under the circumstances here and approaching a 
stop sign and approaching an intersection under weather conditions 
which have been described not to have been good? | 

MR. GEREL: Yes. Mrs. Tennis testified on my examination 
that -- we have two theories, Your Honor, either she stapped or she 
didn't stop. | 

THE COURT: It is for the jury to determine that. I agree with 
you. | 
MR. GEREL: But in either event, I don't think there is any 


evidence of contributory negligence. I am trying to -- 
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THE COURT: I understand what you are trying to do andI am 
trying to follow you. 

My understanding, first as to the law, if there be any theory on 
which a charge can be based, either side is entitled to that charge. 

I believe that there is a sufficient question here, under what I 
believe has been agreed to, namely, that your client said that Mrs. 


Tennis was traveling at 25 miles an hour, the normal speed and that 


she didn't make any change in that and that it was constant and further 
that she was doing this at an intersection and previously had done it at 
the Fifth Street intersection and furthermore, there was a stop sign at 
the intersection and under those circumstances, I think it is for the 
jury, sir. 

MR. GEREL: Well, if I may then conclude my remarks, Your 
Honor -- 

THE COURT: Yes, sir. I am not saying it is right but I think 
it is the function of the jury. 

MR. GEREL: I believe, Your Honor, it isn't and if Your Honor 
will allow me. 

THE COURT: Yes, certainly. 

MR. GEREL: What had happened up and down that street, 
wouldn't govern the accident at that intersection. 

THE COURT: Except put her on notice. 

MR. GEREL: Yes, and so what do we have? Do we have a per- 
son driving at a normal rate of speed, approaching a stop sign and is 
it negligence for a passenger, when the driver is operating his vehicle 
and is it even reasonably being negligent for the passenger in a vehicle, 
when the operator of that vehicle has told us she was not relying upon 
the passenger at all for any assistance and is it reasonable that there can 
be negligence against because the passenger doesn't say you are going 
25, go 24 or 22. I don't think there is any theory of negligence under 


these circumstances. 
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If, Your Honor, the operator had been going 30 miles an hour, 
then I would agree but when you are traveling at a normal rate of 
Speed and you are not required to render assistance to the driver 
and not expected to, I think it is error, with all due respéct, to ask 
the jury to find contributory negligence. | 


THE COURT: I am not going to ask them to find it, I am going 


to say under the facts they shall consider it. 
The old Land Mark case of Miller, I think which came up from 
the state of Oregon or Washington, had in terms said and has been 


cited with approval many times, the mere fact that you are within 
the speed limit under given circumstances does not mean that you 
are not negligent and I am taking into consideration the fact that this 
lady said 25 miles an hour and the maximum permitted in that area 
under extraordinary conditions plus the further fact that she was 
riding there and there was a stop sign at the intersection but I want 
to make sure you have adequately protected yourself on the record. 

MR. GEREL: I hope I have, Your Honor. I think I have stated 
my position, Your Honor. 

THE COURT: I will grant this in substance. 

No. 2, no objection, I assume? . | 

No. 3, I will give in substance and I assume there is no objection ? 

No. 4, substance. | 

What do you want to say about five, Mr. Gerel? | 

MR. GEREL: Well, I think if Your Honor is going to give the 
instruction previously indicated, there certainly would be no need to 
grant this instruction. It would seem to me that we are stressing un- 
duly, under the circumstances of this case, a duty on the part of the 
passenger. This wasn't a speeding vehicle. | 
THE COURT: I will deny this in light of the other ¢ one. 


No. 6, substance. | 
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MR. SHARFF: Your Honor, I think the case that Mr. Swingle 
has cited in support of this instruction has long since been overruled. 

THE COURT: Which one is that, sir? 

MR. SHARFF: No. 6. In the case of Bankard versus Levinson, 
1st 134 Atlantic 2d 101 -- 

THE COURT: What was that, sir? 

MR, SHARFF: Bankard versus Levinson, 134 Atlantic 2d, 
101 and more recently a case that was decided January 29, 1963, the 
District of Columbia Court of Appeals Call Karl, Inc., et al versus 
Deadwyler and D.C. Transit. Now, I only got the advanced sheet on 


that case but that case says that plaintiff as a driver has a right when 


approaching an intersection to assume that the defendant would com- 


ply with the law and yield the right of way. There is no duty imposed 
on the plaintiff to anticipate the defendant's negligence and that he, 
therefore, had the right to proceed and as a driver having the right 

of way can assume that another driver would comply with the law and 
stop before entering an intersection and yield the right of way to a 

car on the favored highway or so close thereto to constitute an imme- 
diate hazard. He has no duty to anticipate disobedience of the law or 
negligence of the other driver nor is it his obligation to exercise more 
than ordinary care under the circumstances. 

THE COURT: Let me go back to this instruction No. 6. Ido 
not know this to be the law, sir. However, I was treating this in the 
sense of Your No. 2, Mr. Sharff. 

Is that what you intended, Mr. Swingle ? 

MR. SWINGLE: No, I think it goes further. 

THE COURT: Do you say that the cases say that you don't have 
to stop at a stop sign? 

MR. SWINGLE: Oh, no. 

THE COURT: Well, it comes close to it, if it doesn't, sir. 

MR. SWINGLE: It goes to the question that even though there 
is a stop sign or some other control, that you still have to drive with 


common sense. 
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THE COURT: That is right. 

MR. SWINGLE: That is what I am trying to get over. 

THE COURT: I am inclined to believe that No. 2 of Mr. 
Sharff's is more in conformity with that. You read it, sir. 

MR. SWINGLE: No. 2, shall we say, is putting the burden on 
the car that has the stop sign against it. My No. 6, I think, has to do 
with the obligations of the one on the favored street. 

THE COURT: No, sir. | 

MR, SWINGLE: The use of the word absolute is -- well, this 


case that I read from, Your Honor, and I have the advanced sheet 


here, is almost on all fours with our case on trial here and the use 
| 


of the word absolute is a case of Youse versus Kittinger and the 
Municipal Court of Appeals -- unfortunately I don't have the data. I 
just have the slip opinion. | 

THE COURT: I am inclined to agree that it isn't an absolute 
because you can't commit suicide but as written here I think it gives 
the wrong impression. 

MR. SWINGLE: The wording is almost the same in this case 
I just mentioned where it said this was a situation where there was 
a flashing red light and the court said we agree with the defendant's 
contention that a right of way is not absolute and at all times and 
under all circumstances there is a duty on the driver of an automo- 
bile to use reasonable precautions for his own Safety. | 

THE COURT: That is right, sir. 

MR. SWINGLE: That is what I am trying to say ih this No. 6. 

MR. GEREL: Your Honor hasn't heard from me and doesn't 
want to but I am just trying -- | 

THE COURT: I will hear from you. I will certainly hear you, 
Mr. Gerel. | 

MR. GEREL: I am inclined to agree that Mr. Suilagie does have 


a point in this instruction. | 
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THE COURT: All right, sir. I will hear what you have to Say, 


I would say to you that I would certainly feel he had no point 
without saying that in reaching a stop sign means that you must come 
to a complete stop. 

MR. GEREL: That is correct and this is Mr. Sharff's instruc- 
tion No. 2. 

THE COURT: That is right. 

MR. GEREL: Then Mr. Sharff's instruction indicates when the 
stopped vehicle may proceed or what limitations there are on it pro- 
ceeding after stopping and I think what Mr. Swingle is doing is taking 
the opposite side because, of course, his defendant is on the opposite 
side of that intersection, that the favored driver, not having a stop 
sign, has a right to assume he may proceed but he cannot do that with- 
out limitation. I believe this is the point of the instruction and that he 
has to take into account the factors in that intersection even though 
he is the favored driver and so I believe both instructions are appro- 
priate. 

THE COURT: Yes, sir. Gentlemen, going to Mr. Sharff's No. 2, 
and adopting the first part, so close thereto as to constitute an imme- 
diate hazard, period. Such right of way, however, is not absolute 
but said vehicles having so yielded may proceed and other vehicles 
approaching the intersection shall yield to the vehicle so proceeding 
into or across the intersection. 

MR. SWINGLE: I feel that you would have to or should, I should 


say, include the latter part of my No. 6 having to do with hazards at 


intersections. 
THE COURT: Giving due consideration to the hazards and the 
circumstances ? 
MR. SWINGLE: Yes. 
THE COURT: All right. I think you may have something there. 
MR. SHARFF: What hazards -- 
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THE COURT: I am not going to state hazards. He can't commit 
suicide is what I am trying to say, Mr. Sharff. | 


Do any of you have the standard charges here ? 

See if you can find one in there that deals with that, ues 
My recollection is that there is one in there. 

MR, SWINGLE: No. 87 there. 

THE COURT: What does it say, Mr. Swingle ? | 

MR. SWINGLE: Will you indulge me just a moment ? 

Perhaps my No. 10 might be in line. I think it probably would 
include both of them. : 

THE COURT: I indicated substance of No. 10. Does anybody 
take exception to No. 10? | 

MR. GEREL: Mr. Swingle's ten, Your Honor ? 

THE COURT: Yes, sir. | 

MR. GEREL: No objection on the part of the plaintit, Your 
Honor. 

THE COURT: You mean then you want to withdraw No. 6 or do 
you want me to deny it as written, Mr. Swingle ? 

MR. SWINGLE: Well, I think two and six -- his 7 and my 6 
should be substituted by my ten. 

THE COURT: I will deny 6 as written so you hibee be protected 
if you want it. 

MR, SHARFF: Your Honor, on No. 10 -- 

THE COURT: We will come to ten. I have denied 6 as presently 
written because I don't think it gives a complete picture and after we 


have gone through all of them, we can come back if need there be. 


Is there any objection to 7? 

MR, SHARFF: Yes, I do, Your Honor. 

THE COURT: What is that, sir? 

MR. SHARFF: That is just about the same as No. 6. 

THE COURT: I don't see how you could object to that, sir. 
Tell me how. | 
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MR. SHARFF: My point is, Your Honor, that these last two 


cases which I have cited have overruled any such instruction in the 


District of Columbia because to say they may assume the other 
party will yield and I think it is very important and I believe the law 


has been clarified by these two decisions which I stated and particu- 
larly this one in January 29, 1963. 

THE COURT: I don't see how you can complain about 7, Mr. 
Sharff. 

That is not the whole story, but as far as he has gone, I think 
that is correct. In other words, just because you have a regulation 
running for you, it doesn't mean you can commit suicide, if I may 
use that expression. 

MR. SHARFF: Well, I think that is right. 

THE COURT: I think I will grant this in substance, sir. 

MR. GEREL: Your Honor, should that not be in the traffic regu- 
lations ? 

THE COURT: What do you want to say? 

MR. GEREL: Add the word traffic. 

THE COURT: All right, sir. 

Any objection to No. 8? 

All right, in substance. 

No. 9? What is this stronger and better proof that you speak of? 

MR. SWINGLE: AlJlI had in mind in that regard, Your Honor, 
was this so-called change in the face of the plaintiff and it would seem 
to me that some time in her life she must have had some photographs 
indicating what she looked like then rather than relying on her niece. 

THE COURT: I will deny this one. You will argue it, I am 
sure. 

Now, No. 10, sir. It seems to me that No. 10 is correct if given 
in conjunction with 2. 

MR. SHARFF: Well Your Honor, it seems to me like we should 
know -- we should not have both No. 7 and 10. They should be worked 
in together or something. 
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THE COURT: Wait a minute. I missed you, sir. Isn't what 
you are saying -- | 

MR. SHARFF: Does No. 10 in substance cover No, 6? 

MR, SWINGLE: No. 6 is denied. | 

THE COURT: I am reading No. 7. Doesn't your No. 7 and 
your No. 2 complement each other ? ? 

MR. SHARFF: I think so. : 

THE COURT: Meaning by that that both should be) given in sub- 
stance ? | 

MR. SHARFF: Well, Your Honor, I object to having so many 
instructions on one point. | 
THE COURT: What is the duplication between your 2 and Mr. 


Swingle's 7? | 


MR. SHARFF: Well, there is not much but should both of them 


be given? I don't think both of them should be read. 
MR. GEREL: I believe they should, Your Honor, as I indicated 

before. We have two vehicles with opposite theories. One governs 

reasonable conduct after stopping and the other reasonable conduct 


after having the right of way and I think both are appropriate. 

THE COURT: I think I will give both of those, siz, 

MR. SWINGLE: 7 and 2? ! 

THE COURT: Your 7 and Mr. Sharff's two. 

MR. SWINGLE: How about my No. 10? 

THE COURT: Let me see your ten. 

MR. GEREL: I would agree with Mr. Sharff that two might be 
merged with ten, Your Honor. 

MR. SHARFF: It certainly appears to be repetitious. 

THE COURT: Let me read it. Do you need ten in light of 2 
and 7, Mr. Swingle ? | 

MR. SWINGLE: Well, I imagine you are going to read them 
together, so to speak. 


THE COURT: Yes. 

MR. SWINGLE: This No. 10 is 87 in the standard instructions 
that you asked me before about. 

THE COURT: That is right. Let me ask you this: IfI give 
either 2 and 10 or 2 and 7, isn't that all you are entitled to? 

MR. SWINGLE: Let me see two. 

THE COURT: Starting off with Mr. Sharff's two. 

MR. SWINGLE: My 7 and -- 

THE COURT: Or 10. 

MR. SWINGLE: Frankly, I think ten is the best. 

THE COURT: All right, sir. I will deny 7 and use ten because 
I think it is a duplication and I think 10 is much more appropriate So 
far as this case is concerned. 

Now, 11.' There is no objection to that, is there, Gentlemen? 

MR. GEREL: None here. 

THE COURT: As a matter of fact, I think both of you gentle- 
men used the same thing. I will give substance of 11. 

Now, turning to Mr. Sharff's. Substance of 1. 

We are giving the substance of 2. Substance of 3 and what 
about 4, Gentlemen ? 

MR. SWINGLE: You denied that one. 

THE COURT: We have not reached four yet, sir. This is Mr. 
Sharff's. 

MR. SWINGLE: Excuse me. I am sorry. 

MR. GEREL: I would object to this, Your Honor. 

THE COURT: I am sorry. 

MR. GEREL: I would object. I don't think it can be said as a 


matter of law that a driver approaching an intersection with a stop 


sign not apply his brakes or reduce his speed and I know of no such 
law. 
MR. SHARFF: Well, I will tell you about it. 


97 


MR. GEREL: You are quoting the Municipal Court of Appeals, 
Mr. Sharff? You are not quoting the Court of Appeals of the District 
and the facts in that case -- I read that and they do not apply to ours. 

MR. SWINGLE: May I say while he is looking at that, Your 
Honor, that I don't feel that that has an application in this case for 


the factual reason, namely, that Mr. Brown says that he didn't see 
us himself until the front of our car was at the curb line and we were 
at that time going at a very slow speed of five miles an hour. 

Factually there is no reason why we could not have stopped as 
we said we did stop at the stop sign and was proceeding forward at 
the time, after having stopped and he rather violently, I feel, 
assumed that we were going to stop, not knowing whether we had or 
had not and we were at the time he saw us, obviously, in a danger- 
ous condition for both of us. ! 

I don't think this particular prayer has application on the facts 
that we have in this case. 

MR. SHARFF: Well, Your Honor, let me point this out: The 
law states in Bankard that on appeal the contention is made that 


under the circumstances there was no duty on the part of the plain- 


tiff to apply his brakes and thus reduce his speed and we must 
agree. | 

THE COURT: What were the facts? | 

MR. SHARFF: Well, it is very brief. Plaintiff testified that 
he was traveling at about 20 or 25 miles an hour on Connecticut 
Avenue and when he was 2 or 3 car lengths from Chesapeake Street 
he observed the defendant's automobile facing west and stopped 
slightly ahead of the stop sign. He also noticed there was a barri- 
cade with hanging red lanterns on Connecticut and so forth and when 
the plaintiff was in the intersection of the imaginary south curb line 
of Chesapeake Street, the automobile that had been stopped at the 
stop sign suddenly started to cross the intersection in a westerly 
direction. The plaintiff testified that he immediately applied his 


brakes and could not avoid a collision. 
| 


266 
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The court found that the plaintiff was contributorily negli- 


gent in that it failed to apply its brakes and thus reduce the speed 


of his vehicle. 

THE COURT: I will deny this as written. I will say that all 
motorists have the right to assume that other people will obey the 
law but that merely because they have a right to assume it, doesn't 
excuse the other person from exercising reasonable care under 
all the facts and circumstances existing. 

MR. SWINGLE: I will object to it for the record because I 
feel that factually he is not entitled to an instruction along that 
line. 

THE COURT: AsI have said, sir? 

MR. SWINGLE: No, along the line as he puts it here. 

THE COURT: You didn't hear me, sir. 

MR, SWINGLE: Maybe I misunderstood you. 

THE COURT: I said I was going to deny this charge as 
written. I am going to say that every motorist has a right to assume 
that the other will observe existing regulations but even with such 
assumption, he is not relieved of exercising reasonable care under 
all the facts and circumstances. 

MR. SWINGLE: Well, that still presupposes that we did not 
stop for the stop sign. 

THE COURT: No, sir. As a matter of fact, I think you want 
this as much as he does. 

MR. SWINGLE: All right, sir. 

THE COURT: Because as a matter of fact, that instruction 
will let you argue that -- well, you start out with the assumption 
that people are going to observe the traffic regulations. 

MR. SWINGLE: That applies to anyone and everyone ? 

THE COURT: Yes. 

MR. GEREL: Your Honor, inasmuch as the court has decided 
to grant the instruction on contributory negligence, I would also 
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want you to grant the instruction under 68 of the standard instruc- 
tions. Do you still have that red book ? 

THE COURT: No, sir. Oh, yes, sir. 

(The instruction was read.) 

THE COURT: I think you are entitled to that, aie 

MR. SWINGLE: Isn't that included in this -- 

THE COURT: Let me look. Is that No. 68? 

MR. GEREL: Yes, sir. 

THE COURT: I think that is an additive, Mr. Swingle, that 
you are entitled to. 

MR. GEREL: There is nothing in the previous instruction 
that -- 
THE COURT: All right, sir. I am agreeing with you, sir. 

As to five, there is no objection except it is a duplication of 
what we have already said. | 

REQUESTED INSTRUCTIONS 
PLAINTIFF'S INSTRUCTION NO. 1 


The Court instructs the jury that if the negligent acts or 
omissions of two or more persons, whether committed independently 
| 
‘or in the course of concerted conduct, contribute concurrently, and 


as proximate causes, to the injury of another, each of: such persons 
| 


PLAINTIFF'S INSTRUCTION No. 2 


se 


is liable. 


The Court instructs the Jury that you are not to attempt to 
classify negligence into degrees or grades or kinds, or to compare 
one instance of negligence with another and judge which is the more 
deserving of excuse. If you should find tmt there was negligent con- 
duct on the part of each defendant you are not to attempt to deter- 
mine which was guilty of the greater negligence with a view to 
favoring the one whose conduct was less responsible. If you find 


that any party to this action was negligent, you will follow the Court's 
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instructions in determining whether or not liability should attach 

and you should do so without regard to how you might grade or 

compare the negligence involved if you were permitted to do so. 
PLAINTIFF'S INSTRUCTION NO. 3 

The Court instructs the Jury that according to the United 
States Department of Health, Education and Welfare life tables 
the female plaintiff is expected to live 19.2 years. 

This fact, of which the Court takes judicial notice, is now 
in evidence to be considered by you in fixing damages, if you find 
that plaintiff is entitled to a verdict. However. this one factor of 
evidence is not by law controlling, but should be considered in 
connection with all the other evidence bearing on the same issue, 
such as that pertaining to the health, habits, and activity of the 


person whose life expectancy is in question. 


PLAINTIFF'S INSTRUCTION NO. 4 
The Court instructs the Jury that you may also award to the 
plaintiff the reasonable value of the services rendered to her by 
her niece during the period of time the plaintiff was residing at 


the home of her niece. 


PLAINTIFF'S INSTRUCTION NO. 5 
If you find Mrs. Harrington's age and lack of teeth have 


made her recovery from her injuries more difficult and the period 
of convalescence longer, in awarding damages for her injuries, 
her pain and suffering, and the other elements of damages previously 
mentioned, you shall not reduce the judgment because she had no 
teeth or because of her age. These facts may not benefit the per- 
son or persons liable for her injuries inasmuch as a wrongdoer is 
responsible for the reasonable consequences of his acts. 
DEFENDANT TENNIS' INSTRUCTION NUMBER ONE 
Contributory negligence is negligence on the part of a person 
injured or damaged which combining in some degree with the negli- 
gence of another helps in proximately causing the injury of which 


101 
he complains. If you find that the plaintiff Josephine F. Harrington 
was guilty of such negligence you should find for the defendant Sara 
Tennis because one who is guilty of contributory negligence may not 
recover from another for the injuries sustained. ! 
DEFENDANT TENNIS' INSTRUCTION NUMBER TWO 

You must weigh and consider this case without regard to sym- 

pathy, prejudice, or passion for or against any part to the action. 
DEFENDANT TENNIS' INSTRUCTION NUMBER THREE 

The party who asserts the affirmative of an issue must carry 
the burden of proving it. Such burden of proof is satisfied by a pre- 
pounderance of the evidence, which, however, is not necessarily 
determined by the greater number of witnesses testifying to a par- 
ticular state of facts. It means that the testimony on behalf of the 
party carrying the burden must have greater weight in your estima- 
tion, have a more convincing effect than that opposed to it. If you 
believe that the testimony on any essential point is evenly balanced, 
then your finding as to that point must be against the ae carrying 
the burden of proof. | 

The testimony of one witness whom you may find to be entitled 


to full credit, is sufficient for the proof of any fact and can justify a 


verdict in accordance with such testimony even if a number of wit- 


nesses have testified to the contrary. 

DEFENDANT TENNIS' INSTRUCTION NUMBER FouR 

If you believe that any witness wilfully has testified falsely as 
to any material matter, as to which he could not be reasonable mis- 
taken, you are at liberty to disregard all or any part of the testimony 
of such witness. | 

DEFENDANT TENNIS' INSTRUCTION NUMBER FIVE 

It may happen that one who is riding in, but not operating, an 
automobile, although having no joint authority with the driver in the 
management of the vehicle, will so conduct herself, by failing in 
some obvious duty resting upon herself as to independently, negligently 
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and proximately either cause, or participate in causing, an acci- 
dent. Whether such an instance occurred must be judged not by 
imputing to her the conduct of the driver or of any other person, 
but by considering her own conduct and its effect in the light of 
all the surrounding circumstances. 
DEFENDANT TENNIS' INSTRUCTION NUMBER SIX 

You are instructed that the right of way enjoyed by an auto- 
mobile on a favoured street over that confronted with a stop sign 
is not absolute. The right of way rules merely declare which 
vehicle is entitled to priority, they do not confer a privilege on 
the favoured driver of ignoring the existence of intersecting 
streets or of hazards that may arise therefrom. 


RAAEN v. SOUTHERN HOTEL 
SUPPLY CO, 31 A 2nd 659 
D. C. Mun. App. 1942. 


DEFENDANT TENNIS' INSTRUCTION NUMBER SEVEN 


One having the right of way at a street intersection is not 
absolved of the duty of exercising reasonable care in entering an 
intersection. Ifthe automobile on the favoured street enters the 
intersection in full compliance with the regulation the driver is 
still bound to use reasonable care in proceeding across the inter- 
section. 


TOWLES v. ARCADE SUNSHINE 
32 A 2d 870 
Mun. Ct. App. 1943. 


DEFENDANT TENNIS' INSTRUCTION NUMBER EIGHT 

Proximate cause is that cause which by itself or by putting 
other activities in operation is productive of injury. It is that cause 
without which the injury would not have occurred. This does not 
mean that the law seeks and recognizes only one proximate cause 
of an injury, consisting of only one factor, one act, one element or 
circumstance, or the conduct of only one person. To the contrary, 
several factors, for example, the acts and omissions of two or 
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more persons, may work concurrently as the efficient cause of an 
injury, and in such a case, each of the participating acts or omis- 
sions is regarded in law as a proximate cause. | 

DEFENDANT TENNIS' INSTRUCTION NUMBER; NINE 

If you should find that it was peculiarly within the power of a 
party to produce stronger and more satisfactory evidence than that 
which was offered on a material point, you should view with caution 
the weaker and less satisfactory evidence actually offered on that 
point, unless the failure to produce the stronger and more satisfac - 
tory evidence has been satisfactorily explained. | 

DEFENDANT TENNIS' INSTRUCTION NUMBER TEN 

You are instructed that with respect to the issue of the negli- 
gence of a party in failing to yield the right-of-way, such right -of- 
way is not absolute, and that you must take into consideration not 
only the question of who had the t echnical right-of -way but also the 
distance of the various vehicles from the intersection, their respec- 
tive speeds and other prevailing traffic conditions. You are instruc- 
ted further that the fact that one party has the technical right-of-way 
does not excuse him from the exercise of ordinary ait to avoid in- 
juring others. 

DEFENDANT TENNIS' INSTRUCTION N UMBER | ELEVEN 

You are instructed that the law forbids you to attempt to 
classify negligence into degrees or grades or kinds, of to compare 
one instance of negligence with another and judge which is the more 
deserving of excuse. If you should find that there was negligent 
conduct on the part of more than one person you are not to attempt 


to determine which was guilty of the greater negligence with a view 
to favoring the one whose conduct was less responsible. If you find 
that any party to this action was negligent, you will follow the Court's 
instructions in determining whether or not liability should attach 

and you should do so without regard to how you might grade or com- 
pare the negligence involved if you were permitted to do so. 
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DEFENDANTS' BROWN REQUESTED INSTRUCTION NO. 2 
At any point at which an official "Stop" sign has been erected, 
all vehicles shall come to a complete stop and shall yield to other 
vehicles within the intersection or approaching so closely thereto 
as to constitute an immediate hazard, but said vehicles having so 
yielded may proceed and other vehicles approaching the intersec- 
tion shall yield to the vehicles so proceeding into or across said 
intersection. 
DEFENDANTS’ BROWN REQUESTED INSTRUCTION NO. 3 
The fact that one who has a duty to look testifies that he did 
look but did not see that which was plainly there to be seen, is of 
no legal significance, for one who looks ineffectually is as careless 
as one who does not look at all, and such conduct on his part con- 


stitutes negligence. 
DEFENDANTS’ BROWN REQUESTED INSTRUCTION NO. 4 


When a motorist on a favored street sees another vehicle 
approaching the intersection from a street which has a stop Sign, 
he, the favored driver, may assume that the other driver will stop 
and he need not apply his brakes or reduce his speed. 

DEFENDANTS’ BROWN REQUESTED INSTRUCTION NO. 5 

You must weigh and consider this case without regard to 
sympathy, prejudice, or passion for or against either party to the 
action. 

CHARGE BY THE COURT 

THE COURT: Ladies and Gentlemen, we have just about 
reached the point in this case when it will be your duty to retire 
to the jury room, select your foreman and determine the issues in 
the case. 

I think by now you know it is the duty of the court to instruct 
you as to the law of the case, namely, the rules and principles which 
shall guide you in resolving the issues in the case and that further - 
more, you must do this in conformity with your recollection of the 
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testimony in the case. It is your duty to follow the instructions 


of the court only insofar as the law is concerned, you being the 
sole judges of the facts. | 

Now, as you know by this time, this is an action by Mrs. 
Harrington, the plaintiff in the case, against Mrs. Sarah Tennis 
and Mr. George E. Brown and his wife, Dorothy A. Brown. 

This is an action of negligence for damages, the plaintiff 
claiming that both Mrs. Tennis and Mr. Brown were negligent and 
that their negligence proximately resulted in the injuries which 
she sustained and that she, Mrs. Harrington, is entitled to be 


reimbursed for the damages which she sustained as a result of the 
negligence of either or both the defendants involved. 

On the other hand, Mrs. Tennis contends as does Mr. 
George E. Brown that neither of them was negligent and further- 
more, that even if you should find either or both Mr. Brown and 
Mrs. Tennis to be negligent, there can still be no recovery because 
Mrs. Harrington was contributorily negligent and therefore cannot 
recover. | 
Before I leave that, you may have noted that I make use of 
the wife of Mr. Brown, Dorothy Brown, and she is brought into the 
case as the owner of the Brown car and whichever way you find 
for the defendant George E. Brown, you will similarly find for the 
defendant Mrs. Dorothy A. Brown. | 

Now, as I said to you, the court gives you the law of the 
case and you are bound and obligated to follow those rules and 
principles and to repeat, because it is important, it is for you the 
jury to determine the factual issues in the case and to determine 
those issues in conformity with your recolletion thereof. ; 

You must resolve the issues in this case from the testimony 
adduced from the witness stand and reasonable inferences to be 
deduced from proven facts and in conformity with your recolletion 


thereof. 
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Counsel for the plaintiff and counsel for the defendants 
both have the right or all three have the right to make what we 
call opening statements, indicating to you what they hope they 
may be able to show for their respective sides and at the con- 
clusion of the case, to sum up, indicating to you what they believe 
in fact they have been able to show for their respective sides. 

Now, this is a right and privilege of both plaintiff counsel 
and defense counsel. The court merely says to you that state- 
ments of counsel, plaintiff or defendants or both, do not con- 
stitute evidence and furthermore, if your recollection be at 
variance with the recollection of plaintiff counsel or defense 
counsel or the court, insofar as facts are concerned, it is your 
recollection which will control, you being the sole judges of the 
facts. 

Inasmuch as you are the sole judges of the facts, so too 


are you necesSarily the sole judges of the credibility of the 


various witnesses who have testified. 

Now, what does this mean? This means merely their 
worthiness of belief. How do you determine this ? 

You should take into consideration the demeanor of the 
witness on the stand, his or her manner of testifying, whether 
he or she appears to be a truth-telling individual, his or her 
opportunity of knowing the facts and circumstances about which 
he or she has testified and whether there has been made manifest 
to you any interest, bias or prejudice for or against any part in 
the case and then, from all of these facts and circumstances, it 
becomes your duty to give the proper weight to the testimony of 
each and every witness who has testified and you are further in- 
structed, that if you find that any witness or any party has testi- 
fied falsely and knowingly as to a material fact about which he 
or she could not be mistaken, then you may, if you deem it wise 
to do so, disregard the entire testimony of such witness or party 


107 


except where you find that witness's or party's testimony to be cor- 


roborated by other credible testimony. 

Now, there has been testimony in this case of a doctor and by 
virtue of his experience and education, he is entitled to express an 
opinion in this case. | 

An expert in a particular field is permitted to express his 
opinion in evidence and you are instructed that you are not bound by 
the testimony of such expert but should consider it in connection with 
the other evidence in the case and give to it such weight|as you believe 
it fairly entitled to. 

Now, the party who asserts the affirmative of an issue must 
carry the burden of proving it. 


Such burden of proof is satisfied by a preponderance of the evi- 
dence which, however, is not necessarily determined by the greater 
number of witnesses testifying to a particular state of facts. It 
means that the testimony on behalf of the party carrying the burden 
must have greater weight in your estimation, have a more convincing 
effect than that opposed to it. | 

If you believe that the testimony on any essential point is evenly 
balanced, then your finding as to that point must be against the party 
carrying the burden of proof. | 

The testimony of one witness whom you, the members of the 
jury, find to be entitled to full credit is sufficient for the proof of any 
fact and can justify a verdict in accordance with such testimony even 
if a number of witnesses have testified to the contrary. | 

Counsel have very appropriately shown you the scale of justice 
and I will merely repeat the same to you and liken it tojan apothecary 
scale with the cross bar and the two pans. | 

If, at the end of the case, the pan holding the plaintiff's evidence 
weighs down on his side in this case, then the plaintiff has sustained 


the burden. 
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If, at the conclusion of the case, the two pans are at rest and in 
equal position or if the defendants pan is below, then the plaintiff 
would not have sustained her burden in the case. 

Now, as I have said to you Ladies and Gentlemen, this is an action 
for negligence, therefore, it becomes necessary for the court to define 
for you what is meant by negligence. 

This negligence may take form in what we characterize as common 
law negligence or by virtue of a violation of a traffic regulation pro- 
mulgated for the purpose of safety. 

First as to what we call common law negligence. 

Negligence is the doing of some act which a reasonably prudent 
person under the same circumstances would not do or the failure to do 
something which a reasonably prudent person would do under the same 
circumstances actuated by those considerations which ordinarily regu- 
late the conduct of human affairs. 

In short, negligence is the failure to use ordinary care in the 
management of ones property or person. 

You will note that the person whose conduct is set up as a standard 
is not some exceptional person. It is not a person peculiarly endowed 
with qualities of perfection or an exceptionally skilled person but it is a 
person of reasonable and ordinary prudence. 

Negligence is not an absolute term but a relative one. Inasmuch 
as a reasonably prudent person will react differently under different 
circumstances and the amount of care he uses will vary in direct pro- 
portion to the danger known to be involved in his undertaking, it follows 
that in the exercise of reasonable care, the amount of caution required 
by the law varies in accordance with the nature of the act, the relation- 


ship of the parties and the circumstances under which the act is done. 


An act of negligence under one set of conditions may not be negligence 
under another set of conditions. 
Therefore, in order to arrive at a fair standard we ask, what con- 


duct might have been expected of a person of ordinary prudence under 
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the same circumstances. Our answer to that question gives us the 
criterion by which to determine whether or not the evidence before 
us proves negligence. : 

Now, there has been received in evidence certain traffic regu- 
lations which you will have for your consideration and determination 
whether any one or more of them has been violated by any one or 
more of the parties here involved. | 

First, I will read for you 22-A and it reads as follows: 

"No person shall drive a vehicle on a street or highway at a 
speed greater than is reasonable and prudent under the conditions 
and having regard to the actual and potential hazards then existing. 

In every event speed shall be so controlled as may be necessary to 
avoid colliding with any person, vehicle, or other conveyance on or 
entering the street or highway in compliance with legal requirements 
and the duty of all persons to use due care." | 

Now, 22-B. "Where no special hazards exist that requires 
lower speed for compliance with (a) of this section, the speed of any 
vehicle not in excess of the limits specified in this section or estab- 
lished as hereinafter authorized shall be lawful, but any speed in 
excess of the limits specified in this section or established as here- 
inafter authorized shall be prima facie evidence that the speed is 
not reasonable or prudent and that it is unlawful: 3 

yale Twenty-five miles per hour unless otherwise designated 
by official signs." | 

I think it has been agreed in this case that the speed at the 
intersection on the date in question was 25 miles per hour. 

Now, 22-C. "The driver of every vehicle shall, consistent 
with the requirements of (a), drive at an appropriate reduced speed 
when approaching and crossing an intersection or railway grade 
crossing, when approaching and going around a curve, when approach- 
ing a hill crest, when traveling upon any narrow or winding roadway, 
and when special hazard exists with respect to pedestrians or other 
traffic or by reason of weather or highway conditions." 
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Now, Section 48 and it reads as follows: "Except when directed 
to proceed by a police officer or a traffic control signal, every driver 
of a vehicle approaching an intersection at which an official "Stop" 
sign has been erected shall come to a complete stop and after having 
stopped shall yield the right-of-way to any vehicle which has entered 
the intersection from another highway or which is approaching so closely 
on said highway as to constitute an immediate hazard during the time 
that such vehicle is moving across or within the intersection." 

And still a further one, 99-C. "An operator shall, when operat- 
ing a vehicle, give his full time and attention to the operation of the 
same." 

These are traffic regulations, Ladies and Gentlemen, and if 
you find that any one or more of the parties involved did violate them, 


according to the evidence as you find it, that would then constitute 


negligence and in such event you would then have for your consider- 
ation and determination whether the common law negligence, if such 
you find or the violation of the traffic regulation was the proximate 
cause of the injuries sustained. 

Now, what is proximate cause? Proximate cause is that cause 
which by itself or by putting other activities in operation is produc - 
tive of the injury. It is that cause without which the injury would not 
have occurred. This does not mean that the law seeks and recognizes 
only one proximate cause of an injury, consisting of only one factor, 
one act, one element or circumstance or the conduct of only one per- 
son. 

To the contrary, several factors, for example, the actions 
or admissions of two or more persons may work concurrently as the 
efficient causes of an injury and in such a case, each of the partici- 
pating acts or admissions is regarded in law as a proximate cause. 

And the court instructs you that if the negligent acts or admis- 
sions of two or more persons, whether committed independently or 


in the course of concerted conduct contribute concurrently and as 
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proximate causes to the injury of another, each of such persons is 
liable. 


And you are instructed as follows: At any point at which an 
official stop sign has been erected, all vehicles shall come to a com- 
plete stop and shall yield to other vehicles within the intersection or 
approaching so closely thereto as to constitute an immediate hazard 
but said vehicles having so yielded, may proceed and other vehicles 
approaching the intersection shall yield to the vehicles ‘so proceeding 
into or across said intersection. | 

Then you are instructed that with respect to the issue of negli- 
gence of a party in failing to yield the right-of-way, that such right- 
of-way is not absolute and that you must take into consideration not 
only the question of who had the technical right - -of-way, ‘but also the 
distance of the various vehicles from the intersection, their respec - 
tive speeds and other prevailing traffic conditions. 

You are instructed further that the fact that one party has the 
technical right-of-way does not excuse him from the exercise of 
ordinary care to avoid injuring others. | 

And there is still another principle of law which you have for 


your determination and consideration under the evidence and facts 
in this case, and that is this: The fact that one who has a duty to 
look, testifies he did look, but did not see that which was plainly 


there to be seen, is of no legal significance, for one who looks ineffec- 


tively is as careless as one who does not look at all and such conduct 


on his part constitutes negligence. 

It will be for you to determine, of course, what could or what 
could not be plainly seen under the circumstances. I make no deter- 
mination by the instruction of law. It will be for you to apply that 
principle. | 

Then you are further instructed that you are not to attempt to 
classify negligence into degrees or grades or kinds or to compare 
one instance of negligence with another and judge which is the more 
deserving of excuse. : 
| 
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If you shouldfindthere was negligent conduct on the part of 
each defendant, you are not to attempt to determine which was guilty 
of the greater negligence with a view to favoring the one whose con- 
duct was less responsible. 

If you find that any party to this action was negligent, you will 
follow the courts instructions in determining whether or not liability 
should attach and you should do so without regard to how you might 
grade or compare the negligence involved if you were permitted to 
do so. 

As I have indicated to you, it is the contention of the defendants, 
both Mrs. Tennis and Mr. Brown, that the plaintiff, Mrs. Harrington, 
was contributorily negligent and as a result thereof, she is not en- 
titled to recover from either of the named defendants and that makes 
it necessary for the court to define for you what is contributory 
negligence. 

Contributory negligence is negligence on the part of a person 
injured or damaged which combining in some degree with the negli- 


gence of another helps in proximately causing the injury of which he 


complains. If you find the plaintiff was guilty of such negligence 
you should find for the defendants Sarah Tennis and also for George 
Brown for the ‘reason that one who is guilty of contributory negli- 
gence may not recover from another for the injuries sustained. 
In this connection you are instructed that the negligence which 
I am referring to here as contributory negligence means the negligence 
of a plaintiff herself, Mrs. Harrington. It does not mean the negli- 
gence of the operator of the vehicle in which she was riding, namely, 
negligence, if any you find, that there was on the part of Mrs. Tennis. 
In other words, even if you find that Mrs. Tennis was negli- 
gent, you may not impute her negligence to Mrs. Harrington; in order 
for there to be contributory negligence which will constitute a bar 
to recovery by Mrs. Harrington you must find that she, Mrs. 
Harrington, herself was negligent. 
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Before I leave contributory negligence, Ladies and Gentlemen, 
I should say to you that this is the instance where the burden is on 
the defendants. It is for the defendants to show by a preponderance 
of the evidence that the plaintiff was contributorily negligent just as 
it is on the plaintiff to show in her case that the defendants or one 
of them was negligent. : 

You are further instructed that no inference of negligence 
whatsoever arises from the mere happening of an accident in this 
case. You are not to infer from the mere fact that an accident hap- 
pened some party or any party or more than one party to this action 
was negligent. | 

On the contrary, the legal presumption is that reasonable care 
was exercised by all parties and the burden of proof is on the party 
charging negligence or contributory negligence to overcome this 
presumption of due care by a preponderance of the evidence and prove 
that the negligence or contributory negligence, if established, was the 
proximate cause of the accident. 

This brings me to what may occur in this case, Ladies’ and 
Gentlemen. | 

If you find that the plaintiff has failed to proved that either the 
defendant Tennis or the defendant Brown was negligent or that such 
negligence was the proximate cause of the injury sustained by the 
plaintiff Mrs. Harrington, then your verdict will be for such defendant 
or defendants. | 

If, however, you find that the plaintiff has proved either that the 
defendant or both defendants were negligent, and that such negligence 
was the proximate cause of the injury, then you will have for your 


consideration whether the defendants have proved by a preponderance 
of the evidence that the plaintiff Harrington was contributorily negli- 
gent. | 
If you find that the defendants have proved that the plaintiff 
was contributorily negligent, then your verdict would be for the 


defendants. 


114 


If, however, you find that the plaintiff has proved by a pre- 
ponderance of the evidence that either or both of the defendants were 
negligent and that such negligence was the proximate cause of the 
plaintiff's injuries and the defendants have not proved the plaintiff 
was contributorily negligent, then you will have for your considera- 
tion what damages, if any, this plaintiff Harrington sustained as the 
proximate result of the negligence of the defendants. 

Here again you may not speculate or conjecture. You must 
find such damages, Ladies and Gentlemen, to be proved by a pre- 
ponderance of the evidence. 

If you find for the plaintiff, then the plaintiff will be entitled to 
be reimbursed for such loss of earnings, out of pocket expenses 
including doctors and hospital and similar items as she may have 
incurred as a result of this accident and furthermore, such pain and 
suffering and mental anguish as she may have suffered as a result 
of this accident and further, such permanent injuries that she 
may have sustained by way of scars or disfigurement or what she 
will in the future sustain by way of pain and suffering or mental 
anguish. 

Now, the possible verdicts in this case are: 

1. For the defendants or for the defendant Tennis or for the 
defendants Brown or for the plaintiff as to all defendants or for the 
plaintiff as to either the defendant Tennis or the defendants Brown. 

If you find for the plaintiff, you will then state in what amount. 

The court repeats to you that the issues in this case are to 
be resolved from the testimony adduced from the witness stand and 
reasonable inference to be deduced from proven facts and in conform- 
ity with your recollection thereof. 

You will not be motivated in your determination by any bias or 
prejudice or sympathy for or against any party to the action and you 
are further instructed if you find that Mrs. Harrington's age and the 


lack of teeth have made her recovery from her injuries more difficult 
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and the period of convalescence longer, in awarding damages for in- 
juries of pain and suffering and the other elements of damages pre- 
viously mentioned, you shall not reduce the amount because she 
had no teeth or because of her age. | 

These factors may not benefit the person or persons liable 
for injuries inasmuch as a wrongdoer is responsible for the reason- 
able consequences of his act. | 

You are further instructed, if you find there be any permanent 
injuries in this case or any pain and suffering and mental anguish 
to occur in the future, that the life expectancy according to the 
United States Department of Health, Education and Welfare for this 


lady plaintiff is 19.2 years. 


This fact, of course, the court states to you is now in evidence 


to be considered by you in affixing damages if you find that the 
plaintiff is entitled to a verdict. ! 

However, this one factor or evidence is not by law controlling 
but should be considered in connection with all the other evidence in 
the case bearing on the same issue, such as, that pertaining to the 
health, habits and activity of the person whose life expectancy is in 
question and any verdict which you may reach in this sis Ladies 
and Gentlemen, must be unanimous. | 


FURTHER CONFERENCE BETWEEN THE courT 
AND COUNSEL | 


Does any counsel have anything they would like to add? 

MR. GEREL: Yes, Your Honor. | 

THE COURT: Come to the bench, please. | 

(Bench Conference.) 

MR. GEREL: Your Honor, I would merely want to state for the 
record that I believe the complaint of the plaintiff is entitled to an 
instruction that she is not contributorily negligent. | 

THE COURT: As a matter of law? 


MR. GEREL: Yes. 
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THE COURT: Is that all? 
MR. GEREL: Yes. I thought the instructions were very good. 
MR. SWINGLE: I didn't hear you make any statement about 
this liability. 
THE COURT: I think I did. 
MR. SHARFF: I don't recall. 
MR. SWINGLE: Would you do it again? 
MR. GEREL: I would prefer you did not as this would stress the 
question of liability. I think the instructions covered the liability. 
THE COURT: I am not going to refer to you as such. Don't 


worry about that. 
MR. GEREL: I just want to state that this may be adding some- 
thing that requires no emphasis. I think the instructions were good 


and perfectly clear. 

THE COURT: I am not sure I did give it now. I hope I will 
give it in the proper manner. 

MR. SWINGLE: I believe that is all, Your Honor. 

THE COURT: Allright. Is that all? 

(End of Bench Conference) 

FURTHER CHARGE BY THE COURT TO THE JURY 

THE COURT: Ladies and Gentlemen, there is only one thing 
that I am asked to remind you again of, if I have not done it, I in- 
tended to, of course. 

It is neither the function of the court nor the function of any 
counsel to determine where the responsible in this case is or the 
liability is. It is for you Ladies and Gentlemen to determine the 
liability both as to basic negligence and contributory negligence 
from the evidence in the case and in conformity with your recollec- 
tion thereof. 

I intend not to make any indication of responsibility and 
similarly, no counsel can say where the responsibility is. It is for 
you to determine whether there be any liability from the evidence in 
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the case and in conformity with your recollection thereof. 

Is there anything further ? | 

MR. GEREL: No. 

MR. SWINGLE: Nothing. | 

MR. SHARFF: No. | 

THE COURT: At this time the court will excuse the two 
alternates, the contingency for which you were selected not having 
occurred. : 

As to the 12 remaining Ladies and Gentlemen, it now becomes 
your duty to retire to the jury room, select your foreman and deter- 
mine your verdict in the case. | 

The possible verdicts in this case may be for all the defendants. 

It may be for the plaintiff as to all defendants or it may be 
for the plaintiff as to either the defendant Tennis or defendants 
Brown. | 

If you find for the plaintiff as to either the defendant Tennis 
or the defendants Brown or as to all defendants, you will state in 


what amount. 


‘ Your verdict must be unanimous. 
I think counsel, insofar as the defendant Mrs. Brown is con- 
cerned, that it will be understood that whatever the verdict will be 
as to Mr. Brown, will be the verdict as to the wife | 
MR. SHARFF: Yes. 
THE COURT: Is there anything at this time: 
MR. SWINGLE: No. 
MR. GEREL: No. 
MR. SHARFF: No. 
THE COURT: Your verdict must be unanimous. 


You may retire, Ladies and Gentlemen, to consider and 


decide the case. 
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VERDICT OF THE JURY 


THE DEPUTY CLERK: Mr. Foreman, has the jury agreed 
upon a verdict ? 

THE FOREMAN: Yes, sir, we have. 

THE DEPUTY CLERK: Inthe matter of Josephine Harrington 
versus Sarah Tennis, do you find for the plaintiff or for the defend- 
ant ? 

THE FOREMAN: For the plaintiff. 

THE DEPUTY CLERK: Inthe matter of Josephine Harrington 
versus George E. Brown, do you find for the plaintiff or for the 
defendant ? 

THE FOREMAN: For the plaintiff. 

THE DEPUTY CLERK: In what amount do you find for the 
plaintiff ? 

THE FOREMAN: $15,000. 

THE DEPUTY CLERK: Members of the Jury, your foreman 
says that you find for the plaintiff, Josephine Harrington versus 
Sarah Tennis and George E. Brown in the amount of $15,000 and 
that is your verdict so say you each and all? 

THE JURY: It is. 

THE COURT: Is there anything further from the Jury, Gen- 
tlemen ? 

(No response) 

THE COURT: If there be nothing further, you Ladies and 


Gentlemen, are excused to return to the jury lounge. 


[Filed Mar. 28, 1963] 


[Filed Mar. 28, 1963] | 


MOTION OF THE DEFENDANTS, GEORGE E. BROWN 

AND DOROTHY A. BROWN FOR A JUDGMENT NOT- 

WITHSTANDING THE VERDICT OF THE JURY, OR IN 

THE ALTERNATIVE TO GRANT A NEW TRIAL, OR IN 

THE ALTERNATIVE TO GRANT A REMITTITUR, 

Comes now the defendants George E. Brown and Dorothy A. 
Brown, by their attorneys Collins and Anderson, and move this hon- 
orable Court for entry of judgment in their favor notwithstanding the 
verdict, or in the alternative to grant a new trial, or in the alternative 
to order a remittitur, and for reasons therefor, respectfully state: 

1. The Court erred in refusing to direct a verdict. 


. That the verdict is contrary to the evidence. 


. That the verdict is contrary to the weight of the evidence. 


. That the Court erred in instructing the jury. 

. That the verdict is contrary to the law. | 

. That the damages given by the verdict are excessive. 
COLLINS AND ANDERSON: 


By /s/ Kermit L. Sharff | 
Attorney for Defendants Brown 
*x* * * i 


[Certificate of Service] | 


MEMORANDUM OF THE DEFENDANTS, GEORGE E. 
AND DOROTHY A. BROWN WITH POINTS AND 
AUTHORITIES IN SUPPORT OF MOTION FOR JUDGMENT 
NOTWITHSTANDING THE VERDICT, OR IN THE ALTER- 
NATIVE TO GRANT A MOTION FOR A NEW TRIAL, OR 
IN THE ALTERNATIVE GRANT A REMITTITUR. 


Comes now, Kermit L. Sharff of the law firm of Collins and 
Anderson and recites to the best of his recollection the evidence, ob- 
jections and motions during the course of this trial. | 

The accident occurred in the intersection of Piney Branch 
Road and Butternut Street, Washington, D.C. The speed limit was 
25 mph. 
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The defendant and operator of an automobile, George E. 
Brown, was proceeding north on Piney Branch Road, an uncontrolled 
thoroughfare. The defendant, Tennis, in whose automobile the 
plaintiff, Josephine E. Harrington was a passenger, was proceed- 


ing west on Butternut Street which was admittingly controlled by a 


stop sign. 
The plaintiff testified that the defendant, Tennis, approached 


the stop sign at approximately 25 mph and proceeded into the in- 
tersection at the same speed. She did not see the Brown vehicle 
until an instant before the impact and could not estimate its speed. 
She was certain that the Tennis vehicle struck the Brown vehicle. 

The defendant, Tennis, testified that she did stop at about the 
curb line of Piney Branch Road, looked to the left, saw no approach- 
ing traffic and proceeded into the intersection and did not see the 
Brown vehicle until almost the instant of the impact. Likewise she 
could not estimate the speed of his car. 

The defendant Brown, called as an adverse witness by counsel 
for the plaintiff, testified that he approached the intersection at 
approximately 25 mph, then dropped his speed to about 20 mph. As 
he was about to enter Butternut Street he saw the Tennis car near 
the curb line of Piney Branch Road traveling at approximately 5 
mph; a speed wherein she could easily have stopped which he 
assumed she would do knowing that she had the stop sign. He then 
lookedto the left for approaching traffic; saw a car stopped at the 
stop’ sign controlling eastbound traffic on Butternut Street; pro- 
ceeded on; again looking to the right. At that time he saw that Mrs. 
Tennis was not stopping, applied his brakes, attempted to turn to 
the left, but could not do so because of an approaching southbound 
car. 

The investigating police officer, Donald A. Stone, testified 
that the defendant Brown, told him that he was traveling at 25 to 30 
mph when he first saw the Tennis vehicle. He was not asked to 
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contradict Mr. Brown's testimony that he dropped his speed to 


about 20 mph. 

All of the testimony clearly indicated that the Brown vehicle 
had proceeded further into the intersection than the Tennis vehicle 
at the time of the impact. | 

As to the plaintiff's injuries: Her attending shyaickan, Dr. 
Alfred J. Suracia, in his testimony repeated from his medical re- 
ports of March 30, 1961 and January 14, 1963 indicated a general 
overall good results in the recovery of the injuries which the 
plaintiff received in the accident. He did testify that there was 
some numbness in the chin which resulted from the operation and 
some scarring in that area which would be permanent residuals. 
Beyond that he could not testify with reasonable medical certainty 
of any further permanent injuries. 

Counsel for the defendants Brown moved for a directed ver- 
dict at the conclusion of the plaintiff's case and again at the con- 
clusion of the trial on the basis that there was not sufficient evidence 
of any negligence on the part of the operation of the Brown vehicle 
to indicate that such was the proximate cause of the collision 
causing the alleged injuries to the plaintiff and that Brown acted as 
an ordinary prudent individual would under similar circumstances. 

The plaintiff failed to prove by the preponderance of the evi- 
dence that any negligence of Brown contributed to the proximate cause 
of the collision and therefore the verdict was contrary to it. 

The Court erred in instructing the jury. | 

Counsel had no objection to the plaintiff's requested No. 1. 

However, instruction No. 2 was repetitious and could only 
impress upon the jury the finding of some remote negligence on 
behalf of Brown even though it was no a proximate cause of the 


collision. 


Counsel objected to instruction No. 10 and No. 11 of the 
defendant Tennis on the grounds that they were in substance repe- 
titious of each other as well as instruction No. 8 and the plaintiff's 
instruction No. 1. 

In the case of Call Carl, Inc., et al vs. Hollis S. Deadwyler 


and D. C. Transit System, District of Columbia Court of Appeals, 


No. 3044, decided January 29, 1963, the facts were very similar 
to the instant case. 

In the Call Carl, Inc., case the evidence showed that the 
driver on the favored highway failed to reduce his speed before 
entering the intersection. This case followed the rule of law pre- 
viously set forth in the case of Bankard vs. Levinson, Municipal 
Court of Appeals for the District of Columbia, 134A, 2d, 101. 
Plaintiff, the favored driver, had the right when approaching the 
intersection, to assume that the defendant would comply with the 
law and yield the right of way " -- there was no duty imposed on 
the plaintiff to anticipate the defendant s negligence and he there- 
fore had the right to proceed ---". 

The Bankard case also held ''--- that under the circumstan- 
ces there was not duty on the part of the plaintiff to apply his 
brakes and reduce his speed"’. 

Counsel for the defendants Brown objected to an instruction 
including Sec. 22c of the Traffic and Motor Vehicle Regulations 
concerning the reduction of speed upon approaching an intersection, 
contending that this section applied to an uncontrolled intersection. 
The Call Carl and Bankard cases would appear to substantiate this 
contention. 

The instructions referred to herein are attached. 
F.R.C.P. - 59 
Respectfully submitted, 


/s/ Kermit L. Sharff 
Attorney for Defendants Brown 
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STATEMENT OF POINTS ON APPEAL 


1. The Court erred in refusing to direct a verdict for the 
defendants, George E. Brown and Dorothy A. Brown. | 

2. The Court erred in instructing the Jury. 

3. The verdict was contrary to the evidence and law of the 
case. | 


4. The Court erred in denying defendants Brown's motion 


for judgment notwithstanding the verdict or in lieu thereof fora 


new trial. 


/s/ Kermit L. Sharff 


Attorney for Appellants 
x *x x i 


[Certificate of Service] 


[Filed Apr. 3, 1963] 


PLAINTIFF'S OPPOSITION TO MOTIONS OF 

DEFENDANTS GEORGE E. AND DOROTHY A. 

BROWN FOR JUDGMENT N.O.V., NEW TRIAL 
OR REMITTITUR 


Comes now the plaintiff, Josephine Harrington, by counsel, 
and respectfully urges this Honorable Court to deny each of the 
motions of defendants Brown on the grounds that the questions of 
fact in the case warranted jury determination, and that the ver- 
dict was not excessive in the light of the injuries and losses sus- 
tained. 

Regarding these defendants, Mr. Brown testitidd that his 
speed was not over 25 miles per hour, that he was only 15 feet 
from the point of impact when he first realized that a dangerous 
situation existed. On closer examination, he stated quite cate- 
gorically that he never told the investigating police officer that he 
was traveling at a speed of 25-30 miles per hour, or that he was 
40 - 50 feet from the point of collision when he realized the exis- 


tence of a dangerous condition. 
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The police officer, however, confirmed that at the scene of 
the accident, Mr. Brown had made the statements of the higher 
rate of speed and the greater distance. 

Moreover, Mr. Brown admitted that he saw the Tennis ve- 
hicle moving into the intersection, yet he turned away; that it was 
raining or had been raining and that the streets were wet. The 
jury had sufficient evidence, in contrast with the case cited by 


movants (Call Carl, Inc. et al. v. Hollis S. Deadwyler and D. C. 


Transit System, Inc.) to find negligence in the operation of the 


Brown vehicle. 

Further, Mr. Brown testified that the Tennis vehicle had 
not been moved when the police arrived and that it was within a 
few feet of his own. Yet, the police officer testified that the Tennis 
vehicle was well into Piney Branch Road and beyond the north 
cross-walk of the Butternut Street curbline. Accordingly, the 
jury could have found Mr. Brown's testimony in general to be 
worthy of limited belief. 

Insofar as the size of the verdict is concerned, considering 
the serious injuries and permanent residuals, the verdict is cer- 
tainly not so monstrous as to shock the conscience of the Court; 
in fact, it appears quite modest under the circumstances. 

WHEREFORE, the motions should be denied. 

ASHCRAFT AND GEREL 


By /s/ Martin E. Gerel 
*x* * * 


Attorney for Plaintiff 


[Certificate of Service] 


[Filed Apr. 29, 1963] 
ORDER 


Upon consideration of the Motion of Defendants Dorothy As 
and George E. Brown for New Trial, Judgment N.O.V. or 
Rimittitur and the opposition thereto by the plaintiff, it is this 
29th day of April, 1963, | 

ORDERED that the above-indicated Motions be and hereby 
are denied. | 
/s/ Judge Keech 


[Certificate of Service] | 


[Filed May 28, 1963] 
NOTICE OF APPEAL 


Notice is hereby given this 28th day of May, 1963, that de- 
fendants, George E. Brown and Dorothy A. Brown, hereby appeal 
to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 29th day of April, 
1963 in favor of the plaintiff, Josephine F. Harrington against said 
George E. Brown and Dorothy A. Brown. | 

COLLINS AND ANDERSON 


BY: /s/ Kermit L. Sharff 
Attorney for Defendants Brown 
| 
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COUNTERSTATEMENT OF THE CASE | 


According to one view of the testimony the accident in question 
occurred just as it was getting dark (JA 62) in heavy fog (JA 45) when 
visibility was limited to the width of the street (JA 46) or to as little as 
six or eight feet (JA 45). Most vehicles were driving with regular head- 
lights, (JA 71, 66) but the Appellant had at most, parking a burning. 
(JA 71, 52). 
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Appellant testified that when he first saw the other car both vehicles 
were approximately even with their respective curb lines, (JA 49) at which 
time the vehicle in which the appellee was a passenger. was observed by 
Mr. Brown to be barely moving (JA 51) "coming out" (JA 49). At this time 
it was already past the stop sign (JA 59) for the sign is set back not quite 
a car length from the intersection. Appellant Brown did not change his 
speed upon making these observations, but looked away at other traffic 
(JA 53). 


According to the Police Officer's testimony, Appellant Brown stated 
that his speed was 25 - 30 miles per hour (JA 64). The impact, in which 
the front of the Tennis vehicle struck or was struck by the side of the Brown 
vehicle (JA 28) sent the Tennis vehicle fifty feet, (JA 41) or seventy six 
feet (JA 67), depending on which figure is accepted. This (JA 76) was due 
to the force of the impact, since the vehicle had only been traveling five 
miles per hour prior thereto, according to Appellant. 


SUMMARY OF ARGUMENT 


Appellee contends that this is not one of those cases where the 
motorist on a favored street may assume that another motorist will comply 
with the law and yield the right of way. On the contrary, in this case the 
violation had already occurred, or was in the process of occurring at the 
time that appellant Brown saw Mrs. Tennis' vehicle, for she had passed 
the place where she was required to stop and was approximately even with 


the curb line and was moving. Appellee contends that Traffic Regulation 


22-C was properly given since by its terms it is not limited to uncontrolled 
intersections. 


ARGUMENT 


The record supports the view that the accident in question occurred 
under conditions of extremely poor visibility (JA 45, 46, 62). The low es- 
timate for visibility was given by Mrs. Tennis who stated that she could 
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only see six or eight feet, while appellant Brown said he could see for a 


block. Many cars had their headlights on, including Mrs. Tennis' car and 
the car approaching hers, but appellant Brown had only parking lights 
burning. (JA 52, 66, 71). The fog was heavy that night (JA 45) yet appellant 
Brown, if the Police Officer's testimony be accepted, stated that he ap- 
proached the scene of the collision at 25 - 30 miles per hour. 


Appellant Brown saw the vehicle of Mrs. Tennis moving at approx- 
imately the curb line, which places it as entering the first traffic lane of 
Piney Branch Road. The stop sign on Butternut Street, that would have re- 
quired Mrs. Tennis to stop was located nearly a car length east of that 
point, so Mrs. Tennis has already passed the sign, At this point Appellant 
Brown looked away, and did not attempt to stop (JA 53) aren though the 
other vehicle was said to be "coming out" (JA 49). 


In the ensuing collision, the front of Mrs. Tennis' car came together 
with the side of appellant Brown's car (JA 28) and Mrs. Tennis' car was 
caused to travel seventy six feet by the force of the impact (JA 76). 


Plainly, the jury were entitled to believe that appellant Brown was 
exceeding the posted speed limit by traveling thirty miles per hour. The 
jury could also find that the conditions that prevailed at the accident scene 
were such as to constitute a "special hazard" and that "having regard to the 
actual and potential hazards then existing" the appellant should have been 
operating at "an appropriate reduced speed" that was "reasonable and 
prudent" under the conditions, as set out in Traffic Regulation 22. Apart 
from these considerations the jury could have found from the testimony con- 
cerning the distance that Mrs. Tennis’ car traveled after the impact, and 
her statement as to the cause thereof, that such was due to the speed of 
the Brown vehicle which struck the other very hard indeed! 


| 
In view of these considerations the case against appellant Brown 
necessarily presented a jury question as to whether his speed contributed 
to the collision. | 
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There is also the question of appellant Brown's conduct in entering 
the intersection at a time when he observed that the Tennis vehicle, having 
already passed the stop sign, was coming out into the intersection. 
Appellant did not attempt to stop nor change his speed; but it was not until 
he observed the car a second time (JA 56) that he took notice of the im- 
pending collision. It has been held repeatedly that the motorist on a through 
highway does not have an absolute right of way. E. P. Hinkel & Co. v. 
Gerondikas, 48 A2d 459, Mun. Ct. App. 1946. It is "proper" therefore, 

"for the trial judge to submit to the jury for its determination, the question 
whether, under the circumstances", the regulation had been violated. The 
right of way is "relative only and must be construed reasonably and applied 
to the circumstances of each case." Raaen v. Southern Hotel Supply Co., 

31 A2d 659, D.C. Mun. App. 1942. It did not give appellant Brown the 
"Privilege of driving blindly” up Piney Branch Road, or "to brazen his way 
through traffic simply because he was on a boulevard street.” One having 
the right of way is not "absolved of the duty of exercising reasonable care." 
Towles v. Arcade Sunshine, 32 A2d 870, Mun. Ct. App. 1943. 


It was held, that a driver who sees another driver slowly pass a 
stop sign, or approaching a stop Sign may assume that the other driver 
will obey the law, Lewis v. Shiffers, 67 A2d 269, Mun. Ct. App. 1949... How- 


ever, more recently it has been held, in McDaniel v. Cusimano, 148 A 2d 


303, D.C. Mun. App. 1959, that seeing another vehicle in the process of 
entering the favored street, or "coming out" as it is stated here, does not 
entitle the favored driver to assume, without further thought, that the law 
will be obeyed. Appellee submits that the instant case falls under the rule 
of the more recent decision, and that appellant Brown was not entitled to 
assume that which his own observation should have told him was false. 


The question of appellant Brown's negligence was properly sub- 
mitted to the jury, as was the question of his negligence in not keeping 
the Tennis vehicle under observation, considering the circumstances under 
which he first observed it. Borror et al v. Kissinger,173 A2d 223, D.C. 
Mun. App. 1961. As was recently stated in District of Columbia v. 
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Lapiana, District of Columbia Court of Appeals, 1963, 194 A2d 303, 
"Negligence, contributory negligence and proximate cause become questions 
of law only when but one inference can be drawn from undisputed facts. 
Intersection collisions nearly always present questions of fact. It is the 


exceptional case that does not. This case is not one of those exceptions." 


A reading of Section 22-C of the Traffic and Motor Vehicle Regula- 
tions of the District of Columbia leads to the conclusion that it is intended 
to apply to all intersections, for it is not limited in any way in its applica- 
tion. Apart from that, this case is clearly one where a "special hazard" 
existed by reason of "weather * * * conditions", and if the regulation was 


not properly given on the theory that speed should be reduced at an inter- 


section it was properly given on the theory that reduced speed should be 


indicated by reason of weather conditions. 
| 


The full texts of Sections 22(a) and (c) are set out at page 109 of 
the Joint Appendix. These regulations are not limited as is Section 46, 
where in Subsection C it is stated "The right-of-way rules dectaved in sub- 
divisions (a) and (b) are modified at through highways and otherwise as 


hereinafter stated in this article”. 


Section 46 deals with right-of-way at intersections and subsections 
(a) and (b) state the rules that the vehicle entering the intersection first 
shall have the right-of-way. If the drafters of the Regulations had intended 


such a limitation on Section 22(c) it could have easily been inserted, and 


its absence indicates that it was not intended to be so limited. 
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CONCLUSION 


Appellee Sara Tennis submits that under the evidence the learned 


trial Judge could not properly have directed a verdict for Appellant, but 
that the case against him was such that it had to be considered by the jury, 


under the instructions which were properly given. 


Respectfully submitted, 
WILLIAM T. CLAGUE 


ALLAN C. SWINGLE 
308 Colorado Building 
Washington, D.C. 20005. 


Attorneys for Appellee, Tennis. 


